

NOVEMBER 1982 
Volume 4 
No. 11 



)-82 William A. llai'o v. Magma Copper Co. 
listrative Law Judge Decisions 


WJilSl’ 79-49-DM Pg 


.-82 Willitun A. Ilaix) v. Magma Copper Co. 

1-82 Raynnnd Farmer v. Eastern Associated Coal 
t“S2 .Consolidation Coal Co. 
i-82 Energy Coal Corp. 

)-82 Sun Landscaping & Supply Co. 

)-82 Energy Fue]. Nuclear 

J-82 David Hollis v. Consolidation Coal Co. 

)-82 MSIIA ex rel Qiiar J. Pcrsinger 

)-82 John Cullen Rod? Crushing 

5-82 MSHA ex rel lenward H. Wood 

5-82 Moiuvtaiii Drive Coal Co. 

)-82 Eastover Mining Co. 

)-82 Bi.lly McxDn Tipple 
5-82 Shtunrack Coal Co. 

5-82 Ri.chard E. Bjes v. Consolidation Coal Co. 
5-82 West Freedan Mining Corp. 

5-82 New River l^iel , Inc . 

5-82 Melvin h. Cass v. Trew Corp. 

1-82 Consolidation Coal Co. 

1-82 Matiiies Coal Co. 

)-82 Coniionwoalth Mining Co, 

)-82 U. S. Steel CoriJ. 

)-82 Shjuinopin Mining Co. 


WEST 81-365-DM 

Pg. 

WEVA 82-135-D 

P«. 

UKIi: 82-B9~R 

Pg- 

WEVA a2-37i-R 

Pg. 

WESl’ 80-d23-M 

Pg. 

WEST 8.1-3ar>-M 

Pg. 

Wi'VA 81~480-D 

Pg. 

aw 80-202-DM 

Pg. 

WEST 82-33-M 

Pg. 

aw 81-183-DM 

Pg. 

KENr 81-110-U 

Pg. 

laW' 81-141 

Pg. 

SE 81-50 

Pg. 

ICIW' 81-228 

Pg. 

PENN 82-2G-D 

Pg. 

PENN 82-176 

Pg. 

WEVA 82-250 

Pg. 

YORIC 82-22-DM 

Pg. 

PENN 82-203-R 

Pg. 

niNN 82-209-R 

Pg. 

ICLW' 81-9G-R 

Pg- 

VY-m 81-207-R 

Pg. 

Vim 81-209-D 

Pg. 




following case was Directed for Review durlna the month of Novembei 


recary of Labor, HSIIA v. Thompson Brothers Coal Company, Docket No. 
N 81-171. (Judge Broderick, September 23, 1982) 
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WILLIAM A, llARO 


Docket Kos. WEST 79-A9-DM 
WEST 80-1.L6-D:I 


V . 


MAGMA COPPER CO^fPAKY 


DECISION 


This discrimination case involves a number of alleged violatioi 
section 105(c)(1) of the Federal Mine Safety and Health Act of 1977, 
U.S.C. S 801 seq . (1976 & Supp. IV 1980). For the renson.s tliat 
follow, we affirm the administrative lav; judge's clccisloii in part, ^ 
reverse and remand in part. 1/ 

At the time of the events in tliis case, the complainant, Willie 
was a journeyman iiieclianic at Magma Copjier Company's underground copr 
mine in San Manuel, Arizona. Haro asserted below tliat Magma took dJ 
criminatory actions against him in three separate incidents because 
his exercise of rights protected by the Mine Act. Tlte first allegec 
of discrimination was Haro's transfer in June 1978 from the swing si 
to the day .sliift. The transfer occurred after Haro had refused to 
remove a railroad car from a production train unless he received as? 
and had protested an order to tie a tail light on another railroad c 
In the second incident, Haro received a written warning for refusing 
change a grease line. In the final incident, Magma required Haro tc 
attend safety training and transferred him to a different job after 
was involved in an accident wliile servicing an airslushcr in N'ovembc 
1978. 2/ 

The administrative law judge concluded that Haro’s refusal to c 
the railroad car from the train was a protected work refusal and th: 
Magma discriminated against Haro by transferring him after this IncJ 


1^/ The judge’s decision is reported at 3 FMSHRC 2421 (October 198! 

Two complaints of discrimination filed by Haro are coirsolidatec 
this case. The first, Docket No. WE.ST 79-49-DM, involves the greas( 
line and airslusher incidents; the second, Docket No, WEST 80-116-Dl 
involves the railroad car incident. In addition to these complaint? 
Haro filed with the Commission two others, which were dismissed aft( 
hearings before an administrative law judge. Haro v. Magma Copper ( 
4 FMSHRC 1350 (July 1982) (ALJ), and Haro v. Magma Copper Co ., WEST I 
365-DM (November 1, 1982) (ALJ). In the former case, the judge couc: 
that Haro failed to prove that a five day suspension and reprimand ^ 
motivated in any part by protected activity. In the latter, the jiu 
concluded that Haro had not proved that his termination by Magma on 
r>«uv,.o>-,r TO 1 QRT mnM'unt-fiH in ;inv nnrr hv nrotGcted nctivitv. 


3 FI-ISHRC at The judge lieicl that iiaro s rciusaj lu L.UiiiiK.«-- uul 

grease line was a protected work refusal, ami concluded that Maj’.ina's 
issuance of a written warning to Haro violated the Mine Act. 1 l-MMIKt 
at 2425-27. Concerning the airslu.shcr incident, the Judge concluded 
that Haro did not prove that he had engaged in protected activity, aiu 
dismissed Haro's comi)laint as to thi.s incident. 3 FMSIIKC at 7J\21-'?A\. 
The judge awarded Haro back pay of §3,500 for the time 1 roiii hin [ l aiisl 
after the railroad car incident to the date of the liearlng, and adilli 
backpay in an unspecified amount from the hearing until. Haro's l.enni- 
nation by Magma. 3 FMSHRC at 2430. The judge also ordered that Haro 
employment record be expunged of ail references to h1s relusal to chai 
the grease line. 3 FMSllRC at 2427. '}J 

Magma raises several issues on review: First, that the )mi>',e ei i 
in disregarding its evidence of a legitimate Inisincss reason lor trail! 
ferring Haro after the railroad car Incident; second, that the Juilg.i’ 
erred in finding that Haro had a reasonable, good faith belief in a 
hazard when he refused to change the grease line; ami third, that tin- 
judge erred in calculating back pay. Finally, although Magma prevail' 
on the issue of discrimination in the airslushcr incident, it objcH-is 
the judge's finding that Haro was not responsih.l e for the a Irs I ludier 
accident. Haro did not file a petition for review. 

We reverse the judge's finding of a violation regarding Llie rail 
road car incident, and remand for further findings of fact and con- 
clusions of law. We affirm his holding that Magma violated section 
105(c)(1) of the Mine Act in connection with the grease line incident 
While we will not review the merlus of the airslushcr Incident becaus 
Haro did not petition for review, we do disapprove the Judge's dieta 
concerning responsibility for the accident. 

Analytical Framework 


We first established the general principles for analyzing dis- 
crimination cases under the Mine Act in Sec, ex rcl . Fasula v. 
solldation Coal Co ., 2 FMSHRC 2786 (October 1980), rev' d on other 
grounds sub nom . Consolidation Coal Co . v. Marslinl I , 66J F.lhi 1211 ( J 
Cir. 1981), and Sec, ex rel. Robinette v. United Castle Coal Cc'. , 3 
FMSHRC 803 (April 1981). In the.se cases we held that a comp La In. in L , 
order to establish a prima facie case of discrimination, Ijears a Inna) 
of production and persuasion to show (1) that he engaged in jiroiecied 
activity and (2) that the adverse action was motivated In any pan 


y The judge declined, to order Haro’s roinstatemenL because Haro's 
termination was the subject of a discrimination complaint in WHST 
81-365-DM then pending before a different administrative Jaw judge, a 
he did not wish to "intrude into the Issues raised in that case." 3 


activities alone. P asula ^ 2 FMSHRC at 2799-2800. The operator beai 
intermediate burden of production and persuasion with regard to thes 
elements of defense. Robinette , 3 FMSHRC at 818 n, 20. This furthe 
line of defense applies only in "mixed motive" cases, i . e . , cases wf 
the adverse action is motivated by both protected and unprotected ac 
We made clear in Robinette that the ultimate burden of persuasion dc 
not shift from the complainant in either kind of case. 3 FMSHRC at 
n. 20. The foregoing Pasula-Robinet te test is based in part on the 
Supreme Court’s articulation of similar principles in Mt. Healthy Cj 
School Dist. Bd. of Educ . v, Doyle , 429 U.S. 274, 285-87 (1977). 

In See, ex rel. Chacon v. Phelps Dodge Corp , , 3 FMSHRC 2508 (Nc 
ber 1981), pet, for review filed . No. 81-2300 (D,C. Cir. December 1.1 
1981), we affirmed our Pasula-Robinette test, and explained the prof 
criteria for analyzing an operator’s business justifications for an 
adverse action: 

Commission judges must often analyze the merits of an 
operator's alleged business justification for the 
challenged adverse action. In appropriate cases, they 
may conclude chat the Juscif Icacion is so weak, so im- 
plausible, or so out of line with normal practice 
that it was a mere pretext seized upon to cloak dis- 
criminatory motive. But such inquiries must be re- 
strained . 

The Commission and its judges have neither the 
statutory charter nor the specialized expertise to 
sit as a super grievance or arbitration board meting 
out industrial equity. Youngstovm Mines Corp ., 

1 FMSHRC 990, 994 (1979). Once it appears ttiac a 
proffered business justification is not plainly in- 
credible or implausible, a finding of pretext is 
inappropriate. We and our judges should not sub- 
stitute for the operator’s business judgment our 


4/ As we have recently held, illegal discrimination may also occui 
the absence of protected activity where the adverse action is motiv; 
by a suspicion or belief that protected activity has occurred. Mos( 
Whitley Development Corp ., 4 FMSHRC 1475, 1480 (August 1982). The 
analysis of such cases closely follows the analytic framework descr 
here. Id. 




pursuant to Pasula , is on whether a credible -justi- 
fication figured into motivation and, if it did, 
v/hether it would have led to the adverse action 
apart from the miner's protected activities. If a 
proffered justification survives pretext analysis 
■ then a Umlted examination of its substantiality 
becomes appropriate. The question, however, is not 
whether such a justification comports with a judge's 
or our sense of fairness or enlightened business 
practice. Rather, the narrow statutory question is 
whether the reason was enough to have legitimately 
moved that operator to have disciplined the miner. 

~ System Inc .. 243 NLRB 1202, 1203-04 

(1979) (articulating an analogous standard). 


rrrir;:?-; ■ 

operator" to take advlrsraction! ® legitimately moved th 


formoIatloTorthe ZT.tol'Ttf that the 

Met Its burden merely by puttlng^foTOarr^anv'^r'' ■ 
reason, other than protected activltv f facially plausible 

7. To the contrary, the referend n- adverse action." Br. ^ 

strained" examination of an operator^s“hf^^ ^ "limited" and "re- 
does ^ mean that such defenses should , .d^®‘=^^iaation defense 

approved automatically once offered. ^“perflclaUy or t 

carefully analyzing such defenses shn la ’ Intend that a judge, 
judgment or sense of "Indlt^Li justLe" T his buslnes^ 

we recently explained, "Our function irnof t operator. A 


.« v;-82, .. „ 


The "Bad Ordgr*' Railroad Car 


On June 13, 1978, Haro was asked by a dispatcher Lo cut out a b 
rder ("B.O") car on a production train. 8/ "13ad order*' means In 
isafe condition. Hero, relying on a company memorandum, refused to 
3move the car withoxat assistance. After speaking with the dispatch 
aro reported to Sconehouse, the shaft foreman and his immediate on- 
jpervisor. Tr. 62. Haro then called Torres, n supervisor from llari 


^ This case provides an appropriate occasion for noting recent 
jvelopments in an analogous body of discrimination law developed l)y 
ational Labor Relations Board. That agency also took its lead from 
Health y C ity School Dlst. Bd. of Ediic . v. Doyl e, supra , and estal 
Lshed a discrimination case analysis similar to the one we adopted : 
isula and Rob ine t te . Wright Line, a I>iv. of Wrigtit Line Inc . 251 N! 
183, 1086-89 (1980) , enf ' d sub nom . NLR R v. Wright Line, a Olv. of 
r ight Lin e Inc . , 662 F.2d 899 (J.st Cir. 1981), cert . denied , 102 S, 
jl2 (1982). A numbor of Circuit Courts of Api)eals have approved th< 
--RB's Wright Line approach in its entirety. See , for example , Zurn 
^dus. Inc . V. NLRB , 680 1’. 2d 683. 686-93 (9th Cir. 1982); NLRB v. 
LXtu res M fg, Corp . , 669 F.2d 547, 550 & n. 4 (8tli Cir. 1982). The 
Lrst Circuit, in its decision enforcing the NLRB*s Wright Line deci: 
ibstantially agreed with the NLRB's test, but disagreed on two poin 
le Court held that a burden of production, but not persuasion, shlf 
) the employer after a prlma facie case is established, and that tin 
nployer's burden to produce such evidence "in no way resembles a trt 
rfirmative defense." 662 F. 2d at 901-07 & n. 9. The First Circuit 
)tGd that the Supreme Court announced a similar scheme for aliocatii 
irdons of proof in Title VII cases in Texas Dept, of Community Affa: 

Burdine , 450 U.S. 248 (1981). On November 15, 1982, ttie Supreme 
)urt granted certiorcirl in a case involving Wright Line issues to 
jsolvQ the conflict in the Circuits regarding the Wright Line test, 
irhaps to resolve the apparent tension between Mt. Healthy , supra , < 
i rdlne , supra . N LRB v. Transporatlon Management Corp . , 674 F.2d 131 
.St Cir. 1982), cert . granted . 51 U.S.L.W. 3373 (U.S.' November 16, 
182) (No. 82-168). 

lor the present, we will adhere to t!ie allocation of burdens of 
•oof announced in Pasula and Robinette in Mine Act discrimination c; 

At the time of these events, Haro was a dump mechanic working oi 
\e swing shift with no supervisors from the mechanical department, 
lich was his own division. Tr. 59, 131, 291. A dump mechanic is oi 
10 handles mechanical problems in the dumps (spill pockets, shafts i 
imps), and does other assigned tasks. Tr. 59, 68, 131, 292. 


work out problems with the shaft foreman and shift boss, they are to 
call him, or his supervisor, Navarr*o. Navarro also testified that 

mechanics are to call if they have problems, but are encouraged to try 
to work out problems with those on the spot. Tr. 132. 

The day after the B.O. incident, Haro was directed to tie a tail 
light onto a railroad car that did not have a special bracket for a 
light. Haro protested, stating that it was against company policy to 
tie lights on cars and that a car with brackets should be moved to the 
end of the train. Haro did, however, attach the light. The judge foun 
that it was company policy to tie on a light if so ordered and to log 
this for a supervisor's benefit. 3 FMSHRC at 2423. 

Shortly after these incidents Haro was removed as a dump mechanic 
on the swing shift and assigned to work in shafts and dumps on the day 
shift, when he would be supervised by a foreman from his own department 
Haro earned less on the day shift than he had on the swing shift. Tr. 
21, 317-18. 

In his decision, the judge found Haro's refusal to cut the B.O. c« 
was based on a reasonable, good faith belief in a hazard, and, there- 
fore, that the refusal was protected activity under section 105(c) of 
the Mine Act. 3 FTISHRC at 2424. The judge found no protected activit) 
in Haro's protest concerning tail lights because he was "unable to see 
that Haro's perception of a safety hazard was a reasonable one." Id . 
(Haro did not petition for review of the judge's finding of no protecte 
activity in this incident, and, in any event, the evidence supports the 
judge’s finding.) The judge determined that Haro's transfer to a 
different shift was motivated in part by the protected activity in the 
B.O. car Incident. He stated that the tied-on lights may also have 
motivated the operator, but concluded: 

tliagma] has failed to meet its burden of persuasion 
that Haro's action in tying on the light under protest 
would have Itself warranted the adverse action . I , 
therefore, conclude that Magma's transfer of Haro to 
another shift and position constituted discriminatory 
conduct in violation of the Act. 

3 FMSHRC at 2425 (emphasis added). 

Magma admits that Haro's refusal to cut the B.O. car was protected 
activity (Br. at 13), and conceded below that the B.O. car and tail 
light incidents "were factors *ln some part' in the determination to 
transfer" Haro. Post-hearing Supp. ,br. at 3. Thus, Magma concedes a 
prlma facie case as to the B.O, car iheident. Magma, however, contends 
that it successfully defended against that prima facie case by showing 
it would have transferred Haro in any event for legitimate reasons alon 


vision which was avaliaDie on cne aay sniru i rciu aupui v & xn 
ieparcment. Br. ac 4-5; Posc-hearing Supp. br. at 6-7. In addition 
lagraa contends that Haro broke the "chain of coinmand" by calling a 
supervisor off the scene and became involved in a conflict with the 
jupervisor who was at the mine. Br. at 2-5. At the hearing below, 
lagma presented this business justification for transferring Haro, a 
.t asserts that its presentation satisfied its defensive burden. Ma 
'urther contends that the judge's failure to rule on this claimed 
.egitimate business reason for transferring Haro violates the standa 
:or decision in the Administrative Procedure Act, 

Magma has not appealed the judge's findings that Haro engaged i 
)rotected activity in the B.O. car incident and that his transfer wa 
lotivated in part by chat protected activity. There is no argument 
:o whether Haro proved a prima facie case. The precise question bef 
is is whether Magma successfully defended against Haro's prima facie 
:ase by showing It would have transferred Haro anyway. 

Magma's arguments Chat the judge ignored its defense are well 
lounded. As we have stated: 

The APA and our rule require findings of fact, conclusions 
of law, and supporting rea.sons in order to prevent arbi- 
trary decisions and to permit meaningful review. . . . 
Without findings of fact and some justification for 
the conclusions reached by the judge, we cannot perform 
that function effectively. 

C he Anaconda Co . , 3 FMSHRC 299, 299-300 (February 1981). The judge* 
iecision did not address Magma's defense and thus has made review 
Lmpossible. For example, the judge did not mention Haro's call to a 
supervisor off the property; therefore, he did not discuss Magma's 
argument that Haro was transferred for breaking the "chain of common 
at the mine. Nor did he address the operator's evidence of a confli 
>jith the supervisor on the scene as a result of Haro's call off the 
property. The judge appears to have believed that Magma's defense v. 
3ased on the tall light incident, a "defense" Magma did not raise. 
\ccordingly, we remand the ca.se for further findings of fact and con 

elusions of law on the evidence relevant to Magma's defense. 

Because we agree that Haro proved a prima facie case, the judge 

leed only analyze whether Magma proved that it would have transferre 

Haro anyway for legitimate business reasons, regardless of his prote 
refusal to cut the B.O. car. We express no view on the merits of tl 
issue. 

Before turning to the next Inciflent of alleged discrimination, 
nust address the judge's award of back pay stemming from the B.O. c£ 


pay tor the period atter rnc nearing aim up lu lunu » niuii.n. ,,y 
Magma. If the judge upholds Magma's defense on romaiul, his award camioi 
stand. If the judge determines that Haro's transfer violated .seetlon 
105(c), we conclude that he must reconsider the qiieKtion of the appro- 
priate amount of back pay. 

Magma argues that the judge erred In awarding compensation up to 
the time of the hearing becau.se Haro requested a transfer in Octolicr 
1978, and was transferred November 2, 1978. 9/ i’lie company asserts tha 
its obligation for back pay, if any, should be toiled as ol the time 
that Haro voluntarily sought a transfer. Magma ;ilso argues that the 
judge's award of back pay was based on unreJlahle calculations. I'lnall 
Magma contends chat Che judge failed to explain how he arrived at his 
figures, and, therefore, a remand is necessary for detailed findlnj’s. 

The judge’s award was based on Haro's estimate at the hearing that 
he had lost between $3,500 and $3,700. 3 FMSlIkC) at 2^t3(). The Judg/i 

noted that Haro's testimony was unrefuted, and commented on the "lack o 
more specific documentation." Further, Che judge also granted liar 

an unspecified amount of "back pay plus Interest since the licaring of 
this case, until the date of [Haro's] termination by [Magma]." 3 l-MSllU 
at 2A30. The date of Haro’s discharge, February 12, 1.981, is a matter 
of public record. Haro v. Magma Copper Co . , Docket No. WF.ST 81~365-|)M 
(November 1, 1982) (ALJ). We recognize chat "unrealistic exactitude" o 
"mathematical certainty" is not required in ascertaining the award due 
to a victim o£ discrimination. See Kapla n v. Internati onal Al 1 lance 
of Theatrical and Stage Fmployces , 525 F.2d 135A, 1362-83 (9th (Mr. 

1975) (Award In Title Vtl cases); NLRB v. Carp en ters Uni on, Loc.il I HO, 
433 F.2d 934, 935 (9th Cir. 1970)(Award in NLKA cases).' None the 1 , 

more precision is required than the judge provided In this case. We 
also recognize that although Magma had the opportunity to present 
evidence to the judge at Che hearing on the correct amounl of the award 
it did not do so. However, it appears from die record that tlu* Judf’e 
did not indicate how he was going to proceed on back pay, and tin* epeia 
may not have anticipated that an award would be Included In the decislo 
Thus, in the interest of fairness, if Haro prevails on his claim, tlu* 
judge should solicit the information necessary to make further flndhq’s 
on the relief due to Haro and should address Magma's various arguiiK'iii s 
on the appropriate amount of back pay. See Moses v. WhUley, 4 FMSilKC 
at 483-84. 

The Grease line Incident 


Approximately three months after the events discussed above, on 
September 25, 1978, Haro was Instructed to cliauge a gnnise line neai- a 


Eiea that he wanted tne sKip tor proLeuLO-UTi in Liie event ol a laii, 
Chat men on the surface sometimes caused debris to fall down the si 
which could result in rock falls. Haro’s requests were not grantee 
he did not change the grease line. On October 2, 197B, Haro recei\ 
written warning for failing to change the grease line. 

We note initially that the judge's discussion of this incident 
fills the requirements of the APA and our rules. The judge found C 
Haro’s refusal to repair the grease line was a protected work refu? 
and that the written warning Haro received over the incident constJ 
discriminatory action. 3 FMSHRC at 2A27. Because the warning was 
admittedly issued for not changing the line, the only question is 
whether Karo met the requirements for a protected work refusal — tl 
is, whether he had a good faith, reasonable belief in a hazardous 
condition. Robinette , 3 FMSHRC at 812. If Haro's work refusal met 
this test, then the warning he received was issued In violation of 
section 105 (c) . 

Magma raises three arguments: First, that Haro was not motive 
by a concern for safety but by a desire for "a punctilious adhcrenc 
what he felt the work rules were" (Br, at 19); second, that Haro f£ 
to communicate his safety concerns at the time of his work refusal; 
third, that it was safe to change the grease line without having a 
in the area and without a partner. 

In our view, Haro was motivated not only by a good faith conce 
for safety, but also communicated that concern at the time. Haro's 
testimony, corroborated by that of another witness, indicates that 
made several specific requests to the lead man at the time of the j 
line incident: He requested that a skip be spotted, Chat persons J 
cleared from Che shaft area, and that he be assigned a partner. Ii 
their testimony, Haro and the corroborating witness explained that 
skip was to prevent falling (Tr. 27, 170-71), and that men should 1 
removed from above to prevent discarded objects from causing rocks 
fall down the shaft. Tr. 30, 171. A third witness testified that 
mechanics often spot a skip where it would stop their fall (Tr. 20( 
that workers should be cleared to avoid debris falling down Che shf 
and ricocheting off its side (Tr. 217), and Chat a partner "observe 
case of a malfunction or fall." Tr. 210-11. We are satisfied fror 
testimony that Haro's requests were made in good faith and Chat the 
focus was safety. Magma also attacks the judge's crediting of Hare 
testimony on Che grease line Incident, but nothing presented on re^ 
persuades us to Cake the unusual step of overturning the judge's ci 
resolution . 

We also affirm the judge's conclusion that Haro’s belief in a 
hazard was a reasonable one. Magma argues that, from an objective 
standpoint, it was safe to change Che* line without the safety measi 

•roniin«hr>/*l Wo ^ ^ a. ^ ^ - • ^ 


_ ^ 


reasonable minds could differ ns to the vaiiclity of U.iro s ^iatl■Ly 
beliefs. As the Judge correctly stated, "The l.sfme i-s not wheMuT i he 
work could be done wltliout a skilp], but It i.s wlicithor Itaro’s a('t,ii>n li 
not repairing tlie grease line was reasonable and In g.ooil failh." i 
FMSHUC at 2426. lie found that It was, and the LestjiiKniy out lined abovi 
supports his conclusion. 

In sum, Haro articulated a safety concern and had a reasonable 
basis for refusing to work. Magma's warning to Haro over LlUs eKereist 
of protected activity therefore violated section 105(c) (J) of the Mine 
Act. Accordingly, we affirm the judge on thi^5 issue. 

The Airslushcr Incident 


On November 1, 1978, Haro and another miner were assigned to 
service an airslusher in a spill pocket. In the course of their wi^rk, 
Haro turned on the air to the machine and an accident occurred resuh. I 
in injury to his partner. Haro received a letter dated Novemin'r 2, 
1978, which identified him as the cause of the accident ntul i-(V[ii i i-od h 
to attend two days of safety training. He suffered no loss of pay foi' 
attending the safety training. Haro was also transferred <\ pnsiiivu 
on the surface. 

The judge opined that Haro was not responsible for tlu* (ujury lo 
his partner, and that the company's actions toward Haro "appear un- 
justified." 3 FMSIIRC at 2428. The judge, howevei*, found no pro! oil ml 
activity and dismissed the complaint as to this allegation of discrimi- 
nation. He concluded: 

Haro did not make any safety complaint or exercise 
any other right afforded him under the Act. The 
actions taken against Haro because of Magma’s 
erroneous belief that Haro was responsible for the* 
incident, therefore, cannot be deemed to he in 
violation of the Act. Although such action may 
have been improper, redress of the damages sufrered 
by Haro as a consequence thereof Is not within the 
authority of the Commission. 

Id. 


Although it prevailed on this incident, Magma argues lIkil i ho ludf 
erroneously found that Haro was not responsible for tlie aecUIoni. llaia 
did not seek review in this case, and we need not address Liu; luorlis n\ 
the judge's dismissal of this aspect of Haro's complaint. Wo wish lo 
note, however, that once the judge found that Haro luui not eiifpigod In 
protected activity and thus had not proved a prlina facie case, any 
speculation as to the cause of the acdldent and the "fairness" of Maiun; 


the L*a?.itoad car incident and, IC necessary, for dcCGrininacion of 
It award is due to Haro. The judge's present nvjard of back pay witli 
>pect to this incident is vacated. 10/ 



' Commissioner Nelson assumed office after this case had been con- 
lered at a Commission decisional meeting and took no part in the 
:ision of the case. A new Commi.ssioner possesses legal authority to 
rticipate in pending cases, but such participation is discretionary 
1 is not required for the Commission to take official action. The 
ler Commissioners voted on the disposition of the case prior to 
unlssioner Nelson's assumption of office. Accordingly, In the 
:eresC of efficient decision-making. Commissioner Nelson elects not t 
‘ticipate in this case. 


Paul F. Toaca, Jr., Esq. 

807 Pioneer Plaza 
100 North Stone Avenue 
Tucson, Arizona 85701 

N. Douglas Grlmwood, Esq. 

Twitty, Sievwrtght L Mills 
1100 West Clarendon, //1700 
Phoenix, Arizona 85103 

Debra L. Feuer, Esq. 

Office of the Solicitor 
U.S. Department of Labor 
4015 Wilson Blvd. 

Arlington, Virginia 22203 

ALJ John L. Morris 

Fed. Mine Safety & Health Rev. Commission 
333 West Colfax Ave., Suite 400 
Denver , Colorado 80204 



WILLIAM A, HARO, ) 
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Complainant, ) 
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) 

MAGMA COPPER COMPANY, ) 
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) 


COMPLAINT OF DISCHARGE, 
DISCRIMINATION OR INTERFERENCE 

DOCKET NO. l^EST 81-365-nM 

MSHA CASE NO. MD 81-70 

MINE: San Manuel 


DECISION AND ORDER 


Appearances : 

Debra Hillary, Esq. 

Cahan b Hillary 
600 TransAmcrica Building 
177 North Church Avenue 
Tucson, Arizona 8570L 

For the Complainant 

N. Douglas Grimwood, Esq. 

Twitty, SievwrighC & Mills 
100 West Clarendon 
Phoenix, Arizona 85013 

For the Respondent 

Before: Judge Jon D. Boltz 


STATE.KENT OF THE CASE 


Complainant, William A. Haro, alleges in his complaint filed pur; 
to provisions of the Federal Mine Safety and Health Act of 1977, (here 
after the "Act") that respondent, Magma Copper Company, terminated Hai 
employment with respondent on February 12, 1981, in violation of sect: 
105(c)(1) of the Act ,1.^ Haro alleges that he was terminated for 
reasons other than misconduct, namely, because of his participation ii 
proceedings before the Federal Mine Safety and Health Review Commissit 


J_/ Section 105(c)(1) reads in pertinent part "No person shall discha 
or ... discriminate against ... any miner ... because such miner 
filed or made a complaint under or related to this Act, including a 
complaint notifying the operator ... of an alleged danger or safety o 
health violation in a ... mine ..." 


II 


Respondent operates a mine, mill, smelter, refinery, a rod plant, 
:aliurgical facilities, and maintenance facilities for all tt’io 
intenance work near the tot^m of San Manuel, Arizona. Since 1974, the 
aitnant , William A. !laro, had been a mechanic employed by the Respondei 
the past Haro had filed three complaints with tlie Mine Safety and He, 
ninistration alleging discrimination. These complaints had been filec 
ly 3, 1978, January 4, 1979, and September 10, 1979. Haro had also C 
proximately 20 to 30 grievances in 1979. 

On February 10, 1981, Haro’s supervisor, Rueben Roberts, instructei 
ro to assist two electricians who were going to be working on the 
erhead crane in the car shop. Haro told Roberts at about 9:30 a.m., 
e electricians were going to try to move the overliead crane from the 
ddle of the shop to one end of it and that Haro had called for the us' 
Jrove crane. Roberts decided the overhead crane should be moved by o 
rsons so the Grove crane and operator were not needed. 

After lunch on the same day, February 10, 1981, Roberts wanted to 
crane operator move some cars and sought out Sledge, the supervisor wl 
i access to a crane. When Roberts approached Sledge, Sledge was on h 
y to correct what he considered to be an unsafe practice by his emplo 
ifford Kelly, in the way he was moving a suspended load while operati 
e Grove crane. On a previous occasion, June 12, 1980, Sledge had 
served Kelly and Haro moving a load with a crane and had verbally 
primanded Kelly for moving the load without the load being physically 
strained to keep the load from swaying. Sledge's instructions were t 
spended loads must be physically restrained by a tag chain, rope that 
nd held, or the object itself must be hand held. However, Roberts ha 
Id his employees, including Haro, that in moving a suspended load, th 
aid either restrain the load or guard it. In the instant case Uaro w 
Iking along with the suspended load (a work platform) while it was in 
ans it . 

Sledge asked Roberts to walk with him in following the Grove crane 
en the crane had parked and the work platform that was being transpor 
s on the ground, Sledge went to Kelly, the crane operator, and told h 
e load being transported had not been physically restrained as requir 
lly stated that the load had been physically restrained. Sledge then 
Iked over to where Haro and his supervisor, Roberts, were standing an 
ked Haro if the load had been physically restrained. Haro responded 
rds to the effect of "are you asking me a direct question?" When Sle 


Haro commented to Rol)crts th«nt Sletlj^e was not as lii}’, a fsii)) 
he thought he was, and that Haro was •* );i‘ i ‘‘v-i'ice 

Sledge, After Roberts returned to his regular duti(^s, Haro caii' 
and said tliat he wanted to invoke section 6.1.11 of the ciillerti 
bargaining agreement. 'H^at section provides’. 

"In a grievance arising out of comp la i nt .s of unsale 
working conditions, the employcie may rcviue.sl tlie 
immediate supervisor in his dc?parLiii<uit to make 
arrangements to relieve llie grievance man to handle 
the grievance witli the immediate siuperv i S(H’ . ‘Iliis 
shall not be coi^atrued as permitting any em|>loyi‘e 
to interfere with the employees job as.s ig.nmonl 

l-dien Roberts went to obtain a grievance man, the a.ssist.int 
superintendent told Roberts to return to Haro and find out whal 
grievance Haro wanted to file and what kind of unsafe world ng, i 
Haro wanted to file it against. 

When Roberts again contacted Haro, Roberts was inrorinod 1)', 
he wanted to file a grievance regarding the procotlures on niov 1 1 
with the Grove crane. Roberts .sugge.sted Lhal sinct? no imminciU 
existed, the appropriate time to file the grievance asking, Ini' 
clarification would be at th(i start of the .shill , ai luncli I. i im 
end of the shift. Haro disagrcjod and statcnl l.h.it he would not 
grievav\ce if Roberts would got Sledge from his dejnirlmeut aiul I 
over to talk to Haro, Roberts declined and l;hen went to look I 
grievance man. 

Sledge contacted his supervisor, lUid Vog.L, the s<h:I ion foi 
mechanical division, in order to fiiul otit if it would he [iropet 
Kelly for a safety infractioii and liari) for iiisubord iual ion. Vi 
with the general foreman, Lino GonxnlcK. miiu? smie r i ui emU 

Zerga was then contacted and after some d i scu.s.s I on , Zerg.a decii 
meeting of those persons in his office in regaiul to the eoiuluct 
After the information was discussed in Zerga's office', lie li’lej 
Hearon, the assistant general mcanager, for advie(? luicau.'U' /erg,, 
already was "litigation outstanding involvinj* Mr. Haro" .tud ih. 
been accused of being prejudiced against Haro. Fifieen lo t wi-i 
later Bob Skiba, manager of pcrsounel fiorvices, called '/.('rga lu 
that Haro be suspended pending investigation of (he cliarg.e;; ag,. 





On Fobrutiry 12, )9B1, Tim AoNni, tin* .i.';?: i I .ml iiiiin' Mif'i'f i ni <‘nflrn 
lield ihn t c nn Lnat i on In.’ ;ir i nj; Haro .lud hi;-, s'.r i fv.iiRi' man incsmi . 

AcLon Lold Haro 110 liad ;;t'»iuo tpios I i cuis ho waul oil 1,0 n'?k ll.iin anil I Inil a 
tlic qunHtions worn nnawortal, Man* could stale his own liolonso. The li 
quefiCion was why he had not followcfl Uiiheits instiiul ion almul usiii)’ t 
Grove crane and maviu}', the work plait'oriu. Uaio';; tosponsr was 1 Iwil lie 
not have, to an.swer Acton's quest ioti. Haro then j-i’i)li.Ml ili.n Unhci l;; li 
not told him not to i:k>vc tlu; work platform. Aelnn then aslceil a second 
question concc^rninj; why Haro had refused to answer !:iedj',e's and Roherl 
questions about hoNlinp, onto the load. Haro laMused to an.swi'i- the que 
and said tluiL he v;a.s bei np, denicul ihii* priua*.';;; , and lhal lie want ed a I n 
trial where wiLnessos could he oalUul. Acton then a.sked Hat o why he h 
refused to be suspended on Kehruary lOlh. Haro then said lhal the com 
was in violation of tiu' oollectivi* harp.aininj; aj'.recnuMii . He staleil ih 
had not been f^iven a full explanation and p/uierally object ed i liat lie h 
not been given due process of law. After Haro's refusal.s to answer th 
quest ions , Chavc;: , Llio senior fj<>r;;oun<!l adtiii ti I sf ratoi- , ind i c at ed that 
would have to be terminated. Haro was giveii a termination slip. lie 
refused to sign it, but his grievance man did r.ipji it. 

Haro filed a gricivance regarrling bin tennin.alion allej'inj-, that 
respondent had violated the collective bargaining, .'ij'.reemeiU in it.s 
termination of him. Tlie parties stipnlated in this proceed i ip; before 
Administrative haw xluclge that the rc*cf)r(l he expanded to inrlude the 
subsequent determination of the arbitrator lliat there liad been no viol 
of the collective bargaining agrecitKint in llu; ilischarge of Haro by the 
respondent . 

1 SSllK 

The issue is whether or not the termination of Haro's rmp t o yment 1 
the respondent was contrary to section 105(c)(1) of the Act. 

DISCUSSION 

The complainant establishes a prima f/icie c.i.se if: 

... A preponderance of the evidence proves (1) ihai 
(Lho miner) engaged in a protected activity, and (2) 
that the adverse action wa.s mot » vat (.‘(I in anv [lati hy 
the protected activity." Pasnlav. Cnn.so I i ,1 at i on (:,,al 
£ 0 ., 1 FMSIIRG 2786 ( 1980) at fm/ 


and a grievance man on his job site pursuant to section 6.1.H oE his 
lontract 


2. "His testifying in engaging in administrative law appeals ag 
lagma Copper Company on at least two prior occasions involving three 
lifferent complaints 

In addition, Haro introduced evidence of filing numerous grievan 
in indeterminate number of which were connected with safety. These 
activities are protected by the Federal Mine Safety and Health Act of 
ind may not be Che motivation in talcing adverse personnel action agai 
imployee. Pasula v. Consolidation Coal Co. , supra; Robinette v. Unit 
Elastic Co. , 3 FM'SHRC 803 ( 1 98 1 ) . 'nius , tlie" complainant established b 
jreponderance of the evidence that he did engage in protected activit 
filing complaints with the Mine Safety and Health Administration in 1 
and 1979 and then filing safety grievances in 1979. 

The second element of Haro's prima facie case must be a showing 
adverse action was taken and was motivated in any part by the protect 
ictiviCy. In Secretary of Labor, Mine Safely and Health Administrati 
ix Rel. Johnny N» Chacon v. Phelps Dcjdge Corporation , 2 FMSllRC 2508 ( 
:he Review Commission utilized four criteria in analyzing the operat<3 
notivation with regard to an adverse personnel action: 

"1. Knowledge of the protected activity; 

"2. Hostility toward protected activity; 

"3. Coincidence in time between the protected activity and the a 
verse action; and 

"4. Disparate treatment of (the complainant ) . " 

A reasonable inference to be dravm from the activities of lUiro i 
riling three different complaints under the jurisdiction of a Federal 
safety and Health Act of 1977, as well as the filing nf numerous grie 
igainst the respondent is that management had km>wlcdge of Haro's pro 
activities. Bud Vogt, the section foreman, mechanical division, test 
:hat he was aware that Haro had filed MSIIA c()mplaint;s and "a tremondo 
imount of grievances". He also testifed that he was aware that MSllA 
5tatc Mine Inspector had come out to the property on one occasion in 
response to Haro's complaint. Bob Zerga, the mine superintendent, al 
knowledge of Haro's protected activity. lie had boon involved in Che 
charges brought by Haro and was also involved in his safety grievance 

However, there was no evidence from which to draw an inference t 
lanagemcnt was in any way hostile toward protected activity ofi tlie pa 
laro. When Zerga was notified of the facts concerning the alleged in 


As fiirllior evi<hMicj? th.'il 'ii>l m'l Ih'.ii- .uiy ilii 

prote.ctcKi ncLivit.y, it. was shown ihal luMwcrn nciohn U), l')M() .luil 
15 , 1982 the seven Unions itwolvctl al ihr *:oin(>.iny liail IiIimI ,i 
grievances rolati'd t;o .safc’lv. Of tin* rinp 1 oy>’t‘'. wlio liaU lih-tl tin-'; 
grievances, there were ?;ev(*ra! who lor pci /axml i I'.i ii'n.'i" , nn 

terminated Cor beinp, ah.si^nt vyithcml h'.iv«‘, Imi I'llici i lian Ih 

the personnel wlio Ciled .salotv }'r i ^*vano^■^• wi'r>’ si ill I'mi)! i)yeil wiMi 
respondent. The inanap,(M' of in'r-siinni*! sorvicfs, hoh Ulfih.i, ii";i ili 
Ills impress i(in of Unro was t hat lu* was nol a "t iMsun.ih 1 o poismi" a 
ho was "very arrogant, cha 1 1 cmijmvI nnl;horily of smn* i v i s i on , voty 1 
difficult personality Ln •ntpervise . . ‘I’ln s i mpt >■ :. s i mi was lunnr 
grievance hearing in Dircemher, when Haro's soiutv i sor was ma 

presentation. Mr. Skiha i»*}:iifie»l as follows: 

"and as I recall, in the course of his exp 1 .anal i on , 
ho was i nl (*rrti|»te<l by Hill Har>’. ■('his was .illei 
tl\erG had Inuni some, I think, hantei iup. hack .and 
forth. It was not -a rjuit't. nu’etinp,. flener.illy, tlie 
the meetings willi Mr. Har«) were nol. <]uiet type meet iii)'.‘ 
The gentjral maintenance for(*man, llamilt on, w.is makiiij', 
his pr(.'Set\taL ion and Mr. Haro had i n(. e r r upl eil him, and 
lie said words L«) this efft'ct that "We can leave you 
rep I need 

At this point, Skiha tol<l H.iro iliai if he tlid nol (liaiig.e his 
toward supervision, he \^^olll<l probably lo.sc* his jol). 

Tliere was no coi nc i<lent;c* in lime between [lie proi eri .■<! ,|ti ivi 

the adverse action taktin against. Haro. All of i he MSUA ipl.iini;, 

filed by September, 1979. The ‘Ujly «!at es j’iv<-ii foi i In- "pioieiiid 
activity" related to safety grifivances were .also (ilod in Ih/h. t 
discrimination charges involving, Haro i»ad lieen "peod i ri)-" s im e Jut 
1978. It is unlikely tlial tlie respondent, would w.ail ovoi 11 monih 
terminate Haro for filing such charges. 'Ilm.s, ih<’ c-oik Insimi is i 
was no coincidence in time hetwcM’H the proteeieil .u i i v i I y .mkI (he 
ac t ion . 

Tlicre was no disparate trealmtuu of Haio. (ino .W. Kaio'-. v/ilo 
testified tliat Haro's ‘;u‘;[)ens i on hearing,, l<-iiiiin.it ion Invi r i n;’, , .and 
step grievance hearing were handled differenily ili.m oiioo individ 


•iminaLory intent. He suffered no disparate treatment. There is no 
.ficant coincidence in time between the protected activity and the 
•se action. Ttiere is no evidence of hostility by the respondent towa 
protected activities in which complainant engaged. The respondent 
:d a legitimate, non-d iscriminatory reason for discharging Haro, 
•visor Sledge had observed one of his employees engaged in an unsafe 
ibout which that employee had been previously instructed and previous 
^plined. The employee had denied to Sledge that he had committed an 
:c. act on February 10, 1981. Sledge had inquired of his co-worker, 

I wltether the unlawful act had been committed. Although Sledge was n 
's immediate supervisor, Roberts was, and Haro would not answer the 
;ion even wtien it was repeated by Roberts. Respondent has the right 
in whatever information is required regarding unsafe work practices 
ig place on its property and to take the appropriate discipli n«iry 
)n to prevent their reoccurrence. Haro was interferring in a 
;imate business function of the operator by refusing to answer, Skib 
'erga testified concerning the fact that the respondent's personnel 
:y considers insubordination to be an offense requiring immediate 
large. Haro failed to show that the termination for insubordination 
3oor work practices was "so weak, so implausible or so out of line wi 
il practice that it was a mere pretext seized upon to cloak 
■iminatory motive". Secretary, ex rel. Jonny Chacon v. Phelps Dodge , 
1 . Haro failed to show that the justification was pretextual. 

CONCLUSION 


1 find that the complainant, William A. Haro, has failed to sustain 
jurden of proof showing that his termination of employment with 
indent was motivated in any part by protected activity, 

ORDER 


The complaint is dismissed. 


Tucson, Arizona 85701 


N. Douglas Grimwood, Esq. and 
Ralph Sicvwright;, Esq. 

TwLtty, Sievwright & Mills 
100 West Clarendon, Svalte 1700 
Phoenix, Arizona 85013 


fMOND FARMER, 


Complainant 


COMPLAINT OF DISCRIMINAT 
niSCUARGE, OR INTILRFEREN 


V . 

5TERN ASSOCIATED COAL 
IPORATION, 

Respondent 


Docket No. WEVA 82-J.3 5-iJ 
HOPE CD 82-7 

\'/harton No. 4 Miitc 


DECISION 


^oarancGs: Raymond Farmer, liig Creek, West Virginia, pro ae; 

Mark C. Russell, Esq., Jackson, Kelly, Holt and O'Farrell 
Charleston, West Virginia, for Respondent. 


fore: 


Judge Melick 


This case is before me upon the complaint of Raymond Farmer under 
2 Clon 105(c) (3) of the Federal Mine Safety and Health Act of 1977, 30 
l.C. § 801 et seq . , the "Act," alleging that the Eastern Associated Co 
rporntion (Eastern) discriminated against him on September 23, 1981, p 
nably in violation of section 105(c)(1) of the Act. J^/ lie seeks one n 
3n dollars In damages. Evidentiary hearings were held on Mr. Farmer's 
aint in Charleston, West Virginia. 

In order to establish a prlma facie violation of section lC)5(c)(l) 

2 Act, Mr. Farmer must prove by a preponderance of the evidence that h 
Imaged in an activity protected by that section and that he has suffere 
imination or interference whici) was motivated in any part by that prot 


Section 105(c)(1) of the Act provides In part as follows: "No perse 
ail * * * in any manner discriminate against * * * or cause discrimina 
ainst or otherwise interfere with the exercise of the statutory rights 
/ miner * * * in any coal or other mine subject to tills act liocausc sl 
icr * * * has filed or made a complaint under or related to this act, 
:luding a complaint notifying the operator or the operator's agent or 
presentativG of miners at the coal or other mine of an alleged danger 
fety or health violation in a coal or otlicr mine, * ^ or because of 
ercisG by such miner * * * on behalf of himself or others of any stati 
5 ht afforded by this act. 


2d 1211 (3rd Cir. , 1981) . 


Mr, Farmer complains herein that the mine operator discriminated agai 
Ti by failing to immediately call an ambulance upon his representations t 
had Suffered chest pains and could not continue working. More specific 
rmer complains that I l/^ to 1 1/2 hours had elapsed between his first c 
aint to the operator and the arrival of an ambulance. He is unable, how 
er, to cite any precipitating protected activity in which he had been en 
ged that caused the alleged discrimination. Under the circumstances, cv 
suming there was in fact evidence of discrimination as alleged, Mr. Farm 
s failed to show that It was \'/ithin the scope of section 105(c)(1). 

Even if Mr. Farmer's complaint of a sudden onset of a physical impair 
:nt could in itself be considered a protected refusal to work as resultir 
om a good faith reasonable belief that continuing to work would involve 
ifety hazards, there is insufficient evidence in this case of any pro- 
;ribed retaliation, discrimination, or interference against Mr. Farmer, 
isula, supra; Secretary, ex rel Robinette v. United Castle Coal Co ., 3 F^ 
13 (1981); Bradley v. Belva Coal Co ., i* FMSHRC 982 (1982). 

The evidence shows that around 6:20 on the morning of September 23, 1 
Inc foreman Robert Jarrell was called over the "trolly phone" and told b} 
le dispatcher that both motor crews, consisting of four miners (includinj 
le Complainant), had reported "sick" and wanted a ride outside the mine. 
Ten Jarrell reached the purportedly sick miners, one, Ernie l-Zhite, said 
2 had something in his eye and another, Herman Wagoner, complained that 1 
ad the flu. Mr. Farmer complained that he was beginning to have "chest ] 
Tat his "chest felt like a heavy weight was against it", and that his lei 
rm hurt. The fourth miner apparently changed his mind about being "sick' 
2 cided to go ahead and work. Jarrell apparently became angry at what apf 
0 be flimsy excuses to get out of work and to close down the section. It 
ot disputed that Jarrell nevertheless took the three "sick" miners out ol 
ine in his jeep and that someone called an ambulance. 

The accident report based on information furnished by Mr. Farmer est£ 
Lshes the time of occurrence at 6:20 a.m. The records of the Boone Count 
nbulance authority indicate that someone from the mine called at 6:30 thr 
orning, that an ambulance was dispatched six minutes later, and that it £ 
ived at the mine at 7:00 that morning. The records further indicate that 
nbulance was enroute to the hospital at 7:10 a.m. and arrived at Boone Me 
lal Hospital at 7:37 a.m. with Farmer. Farmer was admitted for observati 
nd claims that \\e was told he had a "light heart attack". No medical evl 
encG has been submitted to corroborate his claims. 

Within this framework of evidence, I cannot find that Eastern denied 
mpeded Mr. Farmer's access to an ambulance or to other appropriate medica 
ervices. I observe, moreover, that Mr. Farmer conceded at hearing that i 
ndeed there was truly a medical emergency, there was nothing to prevent h 


otected by the Act, cnere is insuixicienc cviacnce or any resuLCing 
ination or interference to support the complaint herein. 



Russell, Esq., Jackson, Kelly, Holt cind O’Farroll, P.O. Box 553, 
ton, \N 25322 



V. 


Contestant 


I>oc:ket No. LAKF. S2-69-R 
Order No. 824092; 3/11/82 


SECRETARY OF LABOR, 

MINE SAFETY A-YD HEALTH 
ADMINISTRATION (MSHA) , 

Respondent 


Oak Park No. 7 Mine 


D ECISION AND ORDER 

On October 28, 1982, this matter came on Cor oral argument on the 
operator's motion for summary decision and the Secretary's opposition 
thereto . 


The motion was supi>orted by a deposition of the charging inspecto 
in which he testified he did not believe the conditions cited in his 
107(a) - 104 (a) Order-Citation constituted either (1) an imminent danger 
or (2) a violation of 30 C.F.R. 78.308 of Che mandatory safety standar 

The Secretary opposed the* challenge to the validity of the order 
the ground that a 1.52 accumulation of methane constitutes per se an 
imminent danger. Pittsburgh Coal Company , 2 IBMA 277 (19731; Eastern 
Associated Coal Corp ., 3 IBMA 60, 62 (1974). Tliese holdings wore, in 


1 / The inspector testified he issued the order. and citation because li 
received the following written Instructions from his stjperior on March 
1982, Che day before the order-citation issued: 

Dean : 


In event of metfiane in excess of 1.5% or more you must issue 
107(a) imminent danger, whether they find it or you. 

You must also use the section number 75.308. State in body 
of notice the circumstances: In other words management was aware < 
condition and took appropriate action by withdrawing miners and 
pulling the power. 

There will be no penalty assessed if operator does wliat he 
i.s supposed to do. 


Paul 


Production must: cease ana a.i i oriort-s must turn to reducing ti\ 
danger where mccluino reaches tlie 1-percent level. If the air 
contains 1.5 percent of jnethanc, w.i tlidrav.vil of the miners by t 
operator or inspector, if lie is present, is rccfuirecl and elect 
power must be shut off. L egislative History, (]unl Mtae H ealth 
and Safety Ac t , (’ominitteo on lidiicntion and Laljor, House of 
Representatives, 9 ist Cong,, I’d Hess. 58-59 (L9 70). 

I find that as a natter of fact and law a 1.5Z concentration o 
methane is an imminent danger. 

The operator also urged that because the inspector found that 
all miners, except those rcc|Liired to abate the condition, 2/ had be 
voluntarily withdrawn, albeit only some ''*00 feet to the power ennte 
issuance of a witlidrawaj order was unnecessary and iiupropei*. 3/ As 
the Secretary points out, it is well setlleii that tlie withdrawal of 
miners by the operator (so-callcd voluntary wi.tlulrnwal) does not ah 
an imminent danger nor does it preclude issuance of an imminent dan 
withdrawal order. 'I’ho purpose of such an order is to insure tlie ml 
will not be required to return until the condLtion of imminent dang, 
has been corrected. Itnia nn Coal Company v. , 1 FMSIII^C 1A7 

1577 (1979); Kaste rn As s ociated Co al Cor p., li' V b'ma ' l 28 , iTh (1973), 
af£cl. sub , n^um. Easf. orn Associated Coal Corp. v. h’ 

^line Operat ions Appenl.s , 491 i•.2d 2yY T4th Cl'r. 19’74) ; I'os^c m TwrsY 
C oal Corp . , 3 IBMA 60, 62 (1974). The same Is true of tlia operator 


2/ The methane buildup w.ns the result of entt;ihg into a methane fei 
in tlic corner of tlie A Kntry of the 21) Off 3 Hortli Section. This w. 
<nown as a "hot" section. While the ;irca was a[:)parontly well rock 
lusted and the section deenergized, the condition would liave to he 
:lnssod as highly explosive inasmuch a.s the hiiildii/) continued for s. 
-line after the witlidrawal order Lssued. 'I’lie record show.s the order 
Issued at 1140 but was not abated until 1310, an hour and a half la 
the record docs not show when the feeder wii.s first disc:ovored nor wl 
sfter it was dlscovGred, the section was not dangerod (iff. A conce: 
:ion of 5-i is, of course, extremely explosive. It is unfortunate tl 
:he inspector was so unconeernod that he failed to roniaiii on tiie sc( 
:o monitor the sltuati.on. 

J/ lor this proposition, the operator relied on a decision by .ludgi 
ioltz. Secretary v . h . & T. Steel Corporation, 3 rMRIlRC 99 (1981.; 
fudge Boltz later recognized his decision rested on an erroneous re; 
)f the precedents. C . F . (, i Steel Corporation v. Secretarv. 3 FMSIH 
!819 (1981) . ■ 


This brings us co ch»3 challenge to the 104(a) violation charged. 
The authorities arc clear that a 1.5''. accumulation of methane standing 
alone docs not constitute a violation of 75.308. Has ter n Assoc i a tcu 

Co'al Corp., 1 IBMj\ 233, 237 (1972); Mid-Continent Coal and Coke Comi^nn' 
1 lEMA 250, 253 (1972). 

The inspector found mining operations had ceased, the area de- 
energized and an effort nude to remedy the situation. Despite these 
efforts the concentration was still at 1.7% wtien discovered by the 
inspector. It took, another hour and a half to bring the condition 
within the acceptable limit of 1%. This indicates it may have worsenci 
before it was controlled. Counsel for the Secretary expressed some 
reservations about the level and effect I vcncss of die effoi't to abate 
and the diligence with vsdiich precautions v;crc being pursued since the 
section had not been dang^ered off. Based on representations made b 

the inspector, however, counsel for the Secretary was compelled to 
concede he had insufficient evidence to prove the operator had failed 
take the necessary action to abate as specified in 75.308. Compare, 
Mid-Conti n ent Coal and Coke Company , supr« 3. For these reasons, I find 
the motion for summary decision as to the fact of violation must be 
granted. 


I believe a more precise reading of the lau’ w’ould shov: tiK;t u'hiJe 
1% concentration is not a violation an operator's failure to control 
dissipate the concentration before it reaches 1.52 w.ii rants a finding i 
violation. A close reading of ail of the provisions relating to tlie 
control of methane discloses tliat whenever a concentration of .25% to 
.5% is observed safe mining practice dictates immediate action be takei 
Co monitor tlie situation closely and to adjust the ventilation systeii) ■ 
as to keep the concentration from ever reaching 1.5%. 

Counsel for the Secretary and the trial judge were shocked to lean 
that the inspector, ^^;ho had eleven years of experience, did not believe 
any danger existed as he did not know that a methane accumulation of 
1.5% is per se an imminent danger. Prior to this case, the inspector 
and apparently other inspectors in the Vincennes District, believed tlui 
as long as the miners were withdrawn from the face and the section 
dconergixed there was no danger and no violation. Tt is under.stood Lhn 
as a result of these disclosures the Assistant Secretary for Mine HeaJt 
and Safety will take appropriate action to correct this deficiency in 
the inspectors' training. 


r of law tlic Sec'.rccarv is rntiLloc; t;o a s\in’.mnry decision on Llic 
y of tiie imniinent danficr wi t hd raw.i 1 order; and Lhat Lhc opcraLor' 
tied to a suininary decision on tho violation charged. 

CO rd i ng ! y , if is OhDr.Rld) that the validity of tlic order c.hallenge<l 
R:!F,D and the contest DISMISSKD. It is FURTHER ORDl'.Rr:i) tlmt the 
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ENERGY COAL CORPORAT.T.ON , 

Contestant 

V . 

SFXRETARY OF LABOR, 

MINE SAFETY AMD HEALTH 
ADMINISTRATION (MSUA) , 
Respondent 


Notices o£ Contest 

Docket No. NEVA 82- Ill- 
Citation No. 1071316; 5 

Docket Mo. WEVA 82-372- 
Citation No. 1071318; - 

Docket No. WEVA 82-373- 
Citation No. 1071319; i 

Docket No. WEVA 82-374- 
Citation No. 1071321; ! 

Docket No. WEVA 82-375- 
Citation No. 1071329; 

No. 14 Mine 


ORDE R OF DISMISSAL 

On August 20, 1982, Energy Coal Corporation filed a 
“Notice of Appeal And/Or Request For A Hearing" v/ith resp' 
to the above-captioned citations. The Notice of Appeal 
which has been gj.ve-n the designated docket numbers indica 
that the operator had had a conference with the MSHA Dist 
Manager and that no penalty proposals had then been issue' 
The Notice stated that it was being filed to preserve the 
record and in order to notify MSHA of the intention to 
contest the proposed violations and/or the proposed 
penalties . 

On September 20, 1982 , the Solicitor filed a motion 
dismiss the notices of contest for untimoly filing. The 
Secretary's motion explained that the citations ’/."ere 
received by the operator from May 19, 1982 to May 27, 198: 
The Solicitor cited section 105(d) of the Act which provi( 
that a notice of contest to a citation be filed v;ithin 
30 days of its receipt. Based thereon the Solicitor argu< 
that since the notices of contest v/cre not contested unti. 


operator filed a response 
■miss alleging that it had 
1982 safety and health co 
itest the citations at issu 

o dismiss must be granted, 
clear in directing that an 
a citation within 30 days 
FR 2700.20. Island Creek 
.ugust 3, 1979) affirming 
reported at 1 MSHC 2143-2 
waited for periods ranging 
the notices of contest. N( 
long delay. Even if I ac' 
t on July 21^ 1982 the con 
ys ran from the date of th- 
not be accepted as timely 
notices had long since ru 
nference officer could not 
e Act and regulations. 

ator may be confusing an a 
s with an appeal from prop' 
alty aspects are still ope: 
begin to run until MSHA h 
2700.26. From the materi. 
alties have not yet been 
Therefore, it is too ear 
hearing regarding penalti' 
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) 

TARY OF LABOR, M X NE SAFETY AND ) CIVIL PENALTY PROCEEDING 
H ADMINISTRATION <MSHA), ) 

) DOCKET NO. WEST 80-425-M 
pe t itioner, ) 

V ) MINE: White Marble 

) 

ANDSCAPING & SUPPXY COMPANY, ) 

) 

Re s pendent . ) 

) 

ranees : 

all P. Salzman, Ksq., Office of Daniel W. Teehan, Regional Solici 
d States Departmont of Labor, San Francisco, California 
For Clio Petitioner 

e: Judge John J. Morris 

DECISION 

The Secretary of: Labor, on behalf of the Federal Mine Safety and 
h Administration, (MSHA), charges respondent with violating three 
y regulations adopted under the authority of the Federal Mine Saf 
ealth Act, 30 U.S.C, 801 seq . 

After notice to the parties a hearing on the merits was held in 
ix, Arizona on August 31, 1982. Respondent, who was represented 
el, did not appear at the hearing. 

JURISDICTION 

At the request of petitioner the Judge took official notice of th 
ion of Sun Land a o aping and Supply Company , 2 FMSHRC 975 (1980). 

The foregoing case adjudicated that respondent at this location w 
ct to the Federal Mine Safety and Health Act. On the basis of su 
ial notice and with the evidence in this case showing the mine wa 
tion at the time of the inspection respondent is held to be subje 
ct . 


This citation alleges a violation of Title 30, Code of Fcd( 
Regulations Section 50.40(b), which provides as follows; 

(b) Each operator shall maintain a copy of each 
report submitted under § 50.30at the mine office 
closest to the mine for five years after submission. 
Upon request by the Mining Enforcement and Safety 
Administration, an operator shall make a copy of any 
report submitted under § 50.20 or 50.30 available 
to MESA for inspection or copying. 

The evidence shows that respondent did not have the quarte 
form (Tr . 6) . 

This citation should be affirmed. 

CITATION 38349B 

This citation alleges a violation of Title 30, Code of Fed 
Regulations, Section 55.15-1 which provides as follows: 

§ 55.15 Personal protection 

55.15-1 Mandatory. Adequate first-aid materials, 
including stretchers and blankets, shall be provided 
at places convenient to all working areas. Water or 
neutralizing agents shall be available where corrosiv 
chemicals or other harmful substances are stored, 
handled or used. 

The evidence shows the facility did not have stretchers an 
(Tr. 6). 

This citation should be affirmed. 

CITATION 383500 

This citation alleges a violation of Title 30, Code of Fed' 
Regulations, Section 65.13-21 which provides as follows: 

55.13-21 Mandatory. Except where automatic shutoff 
valves are used, safety chains or other suitable lock: 
devices shall be used at connections to machines of h; 
pressure hose lines of 3/4 inch inside diameter or lai 
and between high-pressure hose lines of 3/4 inch insi( 
diameter or larger, where a connection failure would 
create a hazard. 


1 '““/ > 
is nol 


prior history of 18 violations (Tr. 4). Statutory Rood faith 
appropriate here since the violations were not abated by affirmativ( 
(Tr. A-5). One of the violations in the prior case involving this 
.respondent was a violation of 30 C.F.R. § 55.13-21 in that the hose 
coupling did not have a safety chain, Sun Landscaping , 2 FM.SHRC at ' 

Considering all of the statutory criteria 1 deem that the prop( 
civil penalties arc appropriate, 

based on the foregoing findings of fact and conclusions of law 
the following: 


ORDER 


I . 
2 . 
3. 
A. 

the date 


Citation 383A96 and the proposed 

Citation 383A98 and the proposed 

Citation 383500 and the proposed 

Respondent is ordered to pay 'the 
of this order. 


penalty of $A0 arc nffirnn 
penalty of $72 are affirnn 
penalty of $72 are affirmi 
amount of $18A within 30 < 


Distribution: 






hn J. Morrisy 
drainist rat iv/y Law Judge 
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SECRF.TARY OF LABOR, 
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AD>UNTSTRATION (MSHA) , 
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: Civil Penalty Proceeding 

: Docket No: WEST 81'385-M 

: A.O. No: A2'-0lA72-O5OO5 I 

: Betty Mine 

DECISION 


Appearances: Robert J. Lc.sn.ick, Esq., Office of the. Solicitor, 

Department of Labor, 1961 Stout Street, Denver, CO 
for Petitioner; 

Bill Maywhort, Esq., Holland and Hart, P.O.B. 8749 
Denver, CO, for Respondent 


Before: Judge Moore 

The citation in this case resulted from an accident cau.sed b 
premature explosion in which a miner was Goverely injured. UHiile 
injured miner takes sole responsibility for the fact that he was 
and admits that he was taking short cuts not allowed by managemen 
is MSHA's position that that fact does not subtract from the oper 
guilt in this matter. In fact, MSHA .seeks a penalty In excess of 
recommended by the assessment office on the theory that tlic emnlo 
of a bonus system for miners Increases the negligence factor. Th 
argument is that an incentive plan or bonus system encourages min 
push production at the expense of safety. 

Terminology is important in this case. Ignitor cord is an e 
ignited cord which burns with a hot external flame at a certain s 
A slow burning cord would burn at the rate of twenty seconds per 
and a Cast burning cord would burn at 5 seconds per foot. The co 
marked off at 1 foot intervals so if you know the burning rate it 
easy to a.ssemble a series of explosions that will go off as desir 
In a normal connection, the ignitor cord is passed under the lip 
thermaliCG connector sometimes referred to as a spi tter and the 1 
thermaiite connector is crimped dovm with the thumb. The thermal 
connector is a small metal capsule which Is a type of fuse lighte 
end not connected to the ignitor cord is crimped around the fuse . 
fuse itself is a wax and string covered powder stream that in thi 
case burned at a rate of forty-five seconds per foot. The other 
the fuse sets off the blasting cap which In turn sets off Che pri 
then the main body of the dynamite and prell explosion. "Prell" 
trade name for ANFO which stands for ammonium nitrate and fuel ni 


ooc." The accident report (petitioner's exhibit 7) states 
nt fuse ignitors and caps were used and when tested burned at 45 
ids per foot." A fuse lighter (the type used at this mine), a 
er, and a thormalite connector arc all the same thing. They are 
lie devices with a diameter sufficient for a safety fuse to be 
ted and very much resemble a blasting cap. The length is about 
I 1-1/2" and there is no burning rate in the normal sense of the 
1^/ involved. A blasting cap does not have a burning rate, in the 
ical sense of the word, since it explodes. lUiatevcr the accident 
•C and the special assessment v/riters were talking about it was 
ipittcrs or blasting caps. It must have been cither safety fuse 
;nitor cords. Sometimes the inspector, Mr. Deason, used the term 
;ter cord" when he meant ignitor cord. I do not believe, however, 
the inspector said that ignitor cord was the same thing as a 
er as indicated on page 117 of Che transcript. In his testimony 
irning overdrilling however, he did seem to confuse ignitor cord 
lafety fuse. At times he seemed to think, that the ignitor cord was 
ng back down in the drill hole Coward the detonator. It is the 
(safety fuse) tiiat burns back in the hole. 

The company is charged with 2 violations in connection with this 
[ent. One of the citations alleges a' violation of 30 C.F.R. 57.6-90 
i states: 

"persons who use or handle explosives or detonators shall 
be experienced men who understand the hazards involved...." 

In connection with this standard it is charged that Mr. Tate did not 
■stand the hazards involved. The other citation alleges a viol.ation 
) C.F.R. 57.6-116 which stales: 

"fuse shall be ignited with hot wire lighters, lead 
spitters, ignitor cord, or other devices designed 
for that purpose. Carbide lights shall not be used 
to light fuses." 


’echnically even explosions have a propagation rate but it is not 
)n the scale involved here. None of the iceins involved in this case 
lave a burning rate of 4.5 seconds per foot and only the safety 
:use has a burning rate of 45 seconds per foot. 


opinion that the lighting of the spittcrs with a propane torch is 
prohibited by 57.6-116, I am of the opinion that it is not. The 
regulation says that you can not light the fuse except with certain 
devices, and Mr. Tate in this case lit the fuse with a spitter. Usinj 
a propane torch to light the spitter may violate company policy but i( 
does not violate the regulation. Every fuse had a blasting cap on one 
end and a spitter on the other. (Tr. 139-140). If he had used his 
torch to light the fuse directly, it would have been a violation. Bui 
he did not do that. Citation No. 576778 is Vacated. 

As to the remaining charge, chat Mr. Tate did not fully understai 
the hazards involved, there are two items that must be considered. Th( 
first Involves the allegation, made for the first time at the trial, 
it was an unsafe practice to overdrill, that is, drill too many holes 
in the face area. The inspector testified that the area had been ove 
drilled and that c\ is created a hazard in that certain holes may not 
fire and may end up in the inuckpile. Mr, Tate had been questioned ab 
the overdrilling and did not think it was a hazard. Since this parti 
so-called hazardous practice was not mentioned in the citation, the a 
report, or the special assessment, but only for the first t.me at the 
trial, 1 doubt that anyone gave it serious consideration until just 
before the trial. I am going to disregard the charge. Moreover the 
.standard requires chat the miner understand the hazards. Tt does not 
require that he agree with an inspector as to what the hazards are. 

The second item involves the practice of wrapping the ignitor co 
around the spitter once before crimping the rim of the spitter down o 
the cord. The inspector did not convince me that this practice wovild 
lead to the failure of the round to fire and there was other testimon 
including that of Mr. Tate that it v/as an acceptable method of attach 
ignitor cord to a spitter. Like the prior matter, this was not mGnti( 
in the citations, in the accident report, or in the narrative finding; 
for a special assessment. It is not fair to raise such a charge for 
the first time at a trial but, as stated, the inspector's testimony 
regarding this practice was unconvincing in any event. 

The are two versions of what actually went on at the accident sit 
just before the premature explosion. One version is supplied by the 
victim himself and the other version is supplied by the inspector who 
examined the site after the accident and interviewed the victim. I 
think it fairly obvious that the victim had not recovered from the 
explosion effects at the time of his interview with the inspector. 


n the face and about twenty in the rib right next to it. I thought he 
it all of the spitters with a butane torch and had his safety test 
use on the ground at his feet. The safety test fuse was merely a fuse 
f the same length as the others that he lit so that he could observe 
t burning and see how much time he had left before his rounds would go 
ff. If he lit the safety fuse first and if it burned at the proper 
ate it should complete its burning before any of the fuses that he lit 
ith the torch and spitter would ignite and explode the detonator caps, 
rom the inspector's testimony it turns out that the so-called slab 
ound was thirty or fifty feet away from the face round and was not in 
direct line. In other words the entry after the slab area turned 
lightly to Che right. The inspector says chat Mr. Tate Cold him he 
Ired up the face area correctly with spitter and ignitor cord and was 
sing his torch to light the spitters in the slab area when the face 
xplosions went off. But regardless of which version actually occurred, 
r. Tate was well aware of the hazard Involved in lighting the spitters 
ith a torch rather than ignitor cord. The hazard involved in lighting 
he spitters v/ich a torch rather than ignitor cord is that you have to 
tand there and light each spitter, whereas if you use ignitor cord you 
ust light it and leave. Using the ignitor cord, as the inspector said 
r. Tate did, to light spitters and then stand there and make sure the 
picters arc properly lighted does not make sense. I do not believe 
e did that. But Mr. Tate did light spitters with his torch, which whil 
ot prohibited, is not as 6afc as using ignitor cord. He did"' it , "T^ecaus 
e was in a hurry and crying to got some extra production so that his 
rew would get an incentive bonus. 

The standard states that the blaster should be aware of the 
azards involved and 1 think it clear that Mr. Tate was aware. He 
eliberaCely chose to ignore safety precautions. He was however, an 
xperienced blaster and I can not find Chat he failed to understand the 
azards involved. Citation No: 576779 is vacated and the case is 
ISMISSED. 



Charles C. Moore, Jr., 
Administrative Law Judge 
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DECISION 

Appearances: J. Montgomery Brown, Esq., Fairmont, West Virgin 

Complainant; 

Jerry Palmer, Esq., Pictsbvirgh, Pennsylvania foi 
pondeut . 

Before: Judge Melick 

This case is before ne upon the Complaint of David Hollis 
105(c)(3) of the Federal Mine Safety and Health Act of 1977 , 3i 
et seq . , the “Act,’* alleging that the Consolidation Coal Compa 
^scharged him on Sepcenbor 29, 1980, in violation of section 
Act. 1/ Evidentiary hearings were held on Mr. Hollis's compla 
town, West Virginia. 


Motion to Dismiss 

At hearing. Consol renewed, in a Motion to Dismiss (and M 
nary Decision), its argument made in prior motions that Corapl, 


1 / Section 105(c)(1) provides In part as follows: 

"No person shall discharge * * * or cause to be dischargci 
interfere with the exercise of the statutory rights of any mini 
any coal or ocher mine subject to this act because svich miner 
filed or made a complaint under or related to this act, inciud 
notifying the operator or the operator's agent, or the represei 
at the coal or other mine of an alleged danger or safety or ho. 
in .1 coal or ocher mine * * * or because such miner * * * has ; 
caused to be instituted any proceeding under or related to thii 
because of the exercise by such miner * * * on behalf of himse! 
of any statutory right afforded by this act." 


i. c Lci t y • Liicit: xa uu uiapuLc lu LiiiH cabli L rici L Lne i a 1 nan u , i. 

lis, was discharged by Cocisol on September 29, i9?30, but did not file 
plaint of discriminatory discharge with the Secretary of Labor, Feciet 
Safety and Health Administration (MSllA) until April 7, 1981, more tlu 
months later. 

In UMWA V. Consolidation Coal Co ,, 1 FMSHRC 1300 (1979) the Comn 
examined the legislative intent underlying the statutory time periods 
lislied for filing discrimination complaints: 

In explaining section 105(c)(2)'s requirement that a dis- 
crimination complaint be brought within 60 days of the alleged 
Act, the Senate Committee (Committee on Uiunan Resources, Subcom- 
mittee on Labor] stated: 

The bill provides that a minor may, within 
60 days after a violation occurs, file a complaint 
V'/ith the Secretary. While this time limit is 
necessary to avoid stale claims being brought, it 
should not be construed strictly where the filing 
of f\ complaint is delayed under justifiable clrcum- 
stance.a. Circumstances which could warrant the 
extension of the time limit would include n case 
wliere the miner within the 60 day period, brings 
the complaint to Che attention of another agency 
or to his employer, or the miner fails to meet 
Che time limit because he is misled as to or mis- 
understands his rights under the act. [Report 
No. 95-181 , 95t]i Congress, 2nd Session at page 624 
(1978)1. 

The Senate Committee also expressed a similar view as to 
the 30 day period provided for In section 105(c)(3) In which 
a miner can file a discrimination complaint on his own behalf 
if the Secretary determines that no violation has occurred: 

[A] As mentioned above in connection with 


27 Judge John Cook, to whom this case was initially assigned, had t 
Consol's Motion to Dismiss as a Motion for Summary Decision under Con 
Rule 64, 29 CFR § 2700.64, and denied the Motion for the reason that 
solved issues of material fact then existed. I am now ruling on the 
to Dismiss in light of the additional evidence presented at hearing « 
of my determinations of credibility. 


Thus, it is clear that Congress Intended that the tin 
for filing discrinination co^nplalnts under the 1977 Act Cc 
extended in appropriate circumstances. 

The specific issue to be decided, then, is whether appropi 
curristances exist in this case that would justify an extension ( 
deadlines set forth in sections I0^(c)(2) and (1). The operat< 
party and proponent of the statutory limitation periods carrie 
establishing that the Complainant is barred by those provisioni 
5b6(d); Raymond v. Eli Lilly f. Co ., 412 F. Supp. 1392, at p. h 

Mr. Hollis explained in his initial complaint to MSHA the 
late filing: 

First of all, the reason that t did not file under t 
Act was just plain ignorance of the Act. 1 was basically 
total confusion during my whole discharge proceedings, M 
informed myself (sic] of any rights 1 may have used after 
discharge. Union representatives urged myself [sic] to 1 
the five-day arbitration hearing and once the verdict was 
Discharge was upheld by arbitrator (P. Selby). I was to] 
the union local indirectly. and by District Vice-Pres. Cat 
Rogers they were not obligated to do anything else for mt 
was appointed to the chairmanship of the safety comra. aft 
Robert Moore's resignation during the Four States [Mine] 
charges and I had never been on the safety comm, and neve 
tended a safety comm, training class to have direct know] 
of safety act . 

After my discharge, 1 filed with the Human Rights Cc 
state funded organization, and the Mational Labor Review 
[sic]. I filed with H-R.C, (October 15, 1980) against Cc 
Local and District (Local 4043 and District 31) for discr 
tton and unfair representation. It has been over six mor 
since filing with West Virginia H.R.C. and still no fact 
meeting or investigation. I felt it was solely my oblige 
as the complaintee to be able to verify my charges agalns 
respondents. I felt I knew what had taken place, resulcl 
my discharge; but the problem was verifying Che reasoning 
ray discharge and what each accused party had done to abus 
deny my rights under the Health and Safety act. 

Subsequently, in his deposition, Hollis alleged chat he f 
aware of his right to file a discrimination complaint under th 
Safety and Health Act only a few days before he actually filed 


is clear chat, because of Che position held by Hollis as Chairman of t 
e Safety Committee, he certainly should have knot-m of his rights under 
to file complaints of unlawful discharge and discrimination with !iSIL/\ 
ced, it is not disputed that he had been an active, if not militant, c 
of the Safety Committee since his appointment by Che local union in A 
D, and that in Chat capacity he frequently met with state and Federal 
sty officials. He had access to copies of Che Federal law and Hollis 
f asserts that he "knew the law'* and had more knowledge of the Federal 
ety law than any other member of the Safety Committee. Moreover, the 
sor chairman of the Safety Committee, Edward Pugh, acknowledged that 1 
of the duties of that position to advise miners of their rights under 
n 105(c) of the Act. The fact that Hollis has also achieved a high Ic 
education, having completed two years of college, also reflects on his 
lity to have understood and waived his rights. 

However, even if Hollis did not, even in his capacity as Chairman of 
Bty Committee, know of his section 105(c) rights, he nevertheless was 
arly advised of those rights in the decision of Arbitrator Paul Selby, 
t decision, issued October 20, 1980, Arbitrator Selby specifically inf 
Hollis that "[i]n botli the Mine Health and Safety Act and the Nationa 
or Relations Act, there arc prohibitions against an employer taking di 
ary action against an employee for making charges or filing claims und 
particular legislation." (Operator's Exhibit No. 15 at p.37). 

In light of tlic foregoing, I do not find the Complainant’s claimed 1 
ce of his rights under the Act to be credible. It may reasonably be 1 
red that ho did not file timely under the Act because the Arbitrator I' 
eady specifically rejected his claims that he liad been fired for actlv 
tected by the Act. In a well-reasoned and thorough decision, the Arbi 
had found "no evidence in the record that this dlscliarge action was t 
any time reference to, or was caused by, any activity of the Grievant 
1 with respect to any grievances, or any of the demands for Inspectior 
er § 103Cg) of tlie Mine Health and Safety Act * * *" (Operator's Exiill 
15 at p. 37). Hollis admitted that after the Arbitrator's decision, 
ught his best case was with the West Virginia Human Rights Commission, 
rging discrimination against a racial minority. It appears from Holll 
tial complaint to MSHA that he changed his mind and decided to file ur 
Act only after more than 6 months had elapsed and the state Human Rif; 
mission had not even begun its investigation. 

Under all the circumstances, I conclude that Mr. Hollis did indeed l< 
bin 60 days of the alleged unlawful discharge, of his right to file a 
Int under section 105(c) of the Act but consciously chose not to file 
omplaint until more than 5 months after he knew that such a right exi.= 
0 not find in this case any justification to extend the filing time, f 
ly, Consol's Motion to Dismiss is granted and this case is Dismissed. 


105(c)(1) of Che Act may be proven by a preponderance of tl 
that the miner has engaged in an activity protected by Chat 
the discharge of hira was motivated in any part by that pcoi 
Sec retary ex rel David Pasula , v. Consolidated Coal Co », 2 
Rev'd. on otiier grounds, Consolidated Coal Co . v. Secretary 
(3rd Cir. 1981). In this case, It is not disputed that Mr.! 
in protected activities. Indeed, the parties have stipulat( 

During the period, April 1980 through September ! 
the date of his discharge; that the safety committee i 
the operator approximately 30 safety complaints; all c 
eventually were examined or read or seen by Mr. Josept 
[mine superintendent] at some point in time; and that 
was aware at all times that Mr. Hollis was a member oJ 
man of the safety committee during that period, when ( 
complaints were filed. 

Consol specifically concedes in its brief that Hollis 
in safety related activities during his tenure on Che SaCet 
Osage No. 3 Mine (Operator's Brief p. 27). 

The second element of a prima facie case is a showing 
action was motivated In any part by Che protoctod activity 
herein alleges the following circumstantial evidence to she 
intent: knowledge by management of his protected actlvitie: 
those protected activities, and disparate treatment of him. 
ex rel Johnny Chacon v. Phelps Dodge Corp . , 3 FMSllRC 2508 ( 

At Che time of his discharge on September 29, 1980, Mi 
employeii by Consol for more chan eight years. He liad vari( 
the mines as a buggy operator, loading machine operator, g( 
and lastly, as a wlreman. In April 1980, Hollis was appoii 
local to serve as chairman of the Safety Committee at tlio ( 
Hollis claims in this case that it is because of his actlvi 
Committee that he was singled out for discharge. In this : 
puted that during the period April 1980 through September ! 
Committee filed with the operator approximately 30 safety ( 
further undisputed that all of these complaints were at soi 
seen by mine superintendent Joseph Pride. In particular, i 
complaints written by him under section 103(g) of the Act ( 
as chairman of the Safety Committee. V While ordinarily i 


2/ Complaints under section 103(g) of the Act may be made 
tivG of miners or a miner directly to MSHA and MSllA must Cl 
inspection pursuant to those complaints. 



Know law uiio coiiLiaoL aiiu witcii yuu i_uiuc — wuuii yuu > 

out the mine or you come to the mine, that you -- like, 
may catch me in the hallway and you embarrass me in fron 
the other union — union and company people. And he sai- 
that's what you got to tone down. He said, now, I don't 
mind you going into your act, you know, your aggressiven 
and stuff, but wink at me, let me know you don't mean it 
I asked him specifically, is that what goes on with the 
other people in the committees'? They — before me, you 
I said, I asked him specifically, is that the way people 
on the committee, as I’m on now or the people before me? 
he said, well, we had arrangements that, you know, in fr 
of the men we acted like we didn't like one another, but 
behind closed doors was another — was another thing. 

Hollis alleges that he breached this "agreement" by subs 
"aggressive" again and by writing a personal safety grievance 
against assistant mine foreman McNair. Within this framework 
ever, I certainly cannot conclude that there was any "agreeme 
place. The description of the alleged "agreement" is so ambi, 
ficult to discern how its terms may have been breached by Hoi 
the "agreement" seems essentially to call only Cor civility b 
In any case, it is impossible .to draw any reasonable infcrenc 
dent Pride would, as a result of any breach of that agreement 
harbored anti-safety animus toward Hollis, h/ 

Thus, while Hollis and Pride no doubt disliked each othe 
get along, many reasons for this attitude and relationship ex 
not related to any activity protected by section 105(c)(1) of 
there is also evidence to show that part of the poor relation 
men may have been the result of Hollis's safety complaints, t 
cient evidence that a causal connection existed between that 
of their relationship and Hollis’s discharge. 

As other evidence of alleged unlawful motivation, howevo 
ant charges that the reason given by Consol for his discharge 
was merely a pretext and that no one who had previously engag 
at the Osage No. 3 mine had ever been discharged. This preci 
was thoroughly addressed by the Arbitrator. (Operator’s Exhi 
Considering the criteria set forth in Pasula (2 FMf^HRC at p.2 
Alexander v. Gardner-Denver Company , A15 U.S. 36 (197A), I ac 


To the extent that Hollis believes he breached an agreem 
management, that, of course, reflects negatively on liis own c 


ceinGiit with Arbitrator Selby's considered analysis and conclusions on t 
UG. 

The crociible evidence in this regard clearly demonstrates that the Cc 
well as all mine employees had been informed, and It was well recognize 
t figluing was a discliargenblo offense. The evidence further shows the 
a raucous Clirlstinas party in December 1979, tlio local union demanded i 
erinteiulent l-’ride stricter enforcement of the disciplinary rules agair 
ng other things, fighting. The credibJe evidence further shows that si 
roafter, and 110 later titan February 1980, a large bulletin was posteti ( 
G bulletin hoard restating the rules against fighting. 

The facts as reviewed by Arbitrator Selby stirround tng Lite fight at i< 
as follows; 

'L’urning to the events shown in the record to liave led to 
the discharge and grievance under consideration, as background, 
the record sliows tliat at the bottom of the shaft through which 
the cage runs, wltero the cage opens at the bottom for entry and 
exit, a room, se[)aratc frojii the other structures in tlte mine 
proper, has Itecn constructed which is equipped as a waiting room. 

It is to be inferred from tlic testimony time the cage is oper- 
atecl oloctricaLly in response two signal buttons in tlie same 
fashion as other p.issenger elevators operate. Ti\e waiting room 
was g<nierally described by the witnesses to l^e some 50 feet 
long. The cage, its doors and shaft enclosure, along with the 
button signal panel, apparently constitutes Llio major portion 
of the wall of tlie waiting room at that end. At the opposite 
end of the room, tliere is a revolving door opening out into 
tlic mine, and that apparently constitutes the major portion of 
that wall. Tlie two side walls are equipped with bonclies on 


Under the Pnsula and C ardner-Den ver decisions, the arbitral findings i 
itled to great weiglit where, as here, full consideration was given by ( 
litrator to tlie employee's statutory rights; the issue before the Commii 
n Judge Is solely one of fact; the issue was specifically addressed by 
ties before tlie arbitrator; and the Issue was decided by the arbitratoi 
the basis of what certainly appears to have been an adequate record, 
erve, in addition, that Franklin Cleckley, a professor of law at the Ui 
sity of West Virginia Law School, and a practicing attorney with wliom I 
11s consulted regarding his discharge, conceded that he indeed respoct( 
.1 Selby as an arbitrator in the coal Industry. Mr. Selby's special cor 
ence In the field is further recognized by the fact that he had been 
octecl by both the coal operators and the union to be the Chief Umpire i 
; previous contract and the fact that he was also appointed to the facu 
the University of \/esL Virginia Law School apparently as a specialist : 
; field of labor law. 


The record also shows, as further background to the 
events in this case, tliat prior to Friday, September 26, 

L98f), there had been sone difficulty between mnnagemenL and 
the empLoyccs, at least those on the afternoon - the AtOO p.m 
to midnight - shift so far as this record stiows, concerning 
the time at whicli the employees coming off the sliift should 
"cage" to the surface. Cutting through mucli of the details 
of the dispute, management sought to assure that the employee 
would not cage out until 16 minutes to tlie hour. A number of 
employees bad been caging out as early as ll;15 p.m. and col- 
lecting pay until the 12:00 midnight time for the end of Ciie 
shift. To stop this pr.ictice, the Employer had docked tlie 
pay of employees to reflect their early caging froia the bot- 
tom. This tiad caused some protest, but according to the 
record, apparently was not altogether effective. A meeting 
between management and the Mine Committee did not resolve 
tixe matter of the acceptable time for caging out, and in 
the meeting, management announced that it would be taking 
steps to issue disciplinary slips (apparently, frotn tlie 
reaction expressed, a part of the progressive discipline 
policy to remedy "unsatisfactory work") for caging out early. 

At any rate, one or. the first such "slips" issued 
after that meeting was issued to the Grievant [Complainant 
Hollis in this casef for his caging out earlier than 5 
minutes until the hour. On the grievance filed over the 
issuance of that slip, a series of meetings was had with 
mine supervision and higher supervision. As a result of 
tliose meetings, it was agreed that henceforth no one 
would "cage out" until 20 minutes until the hour and an 
agreed procedure for enforcement of the agreed caging time 
was worked out. Tliat is, on the first offense thereafter, 
the offending employee would be "talked to" by the Superin- 
tendent. On the next and subsequent offenses, a further 
scries of progressively more serious forms of discipline 
wotild be assessed. And, ns a particular and specific part 
of the agreement, it was agreed that the matter would be 
handled as a disciplinary matter and there would be no 
further docking of pay as a remedy. Importantly, a part 
of the agreement on the policy and in settlement of the 
grievance on the C.rievantVs slip, that slip was removed 
and expunged. It Is to be inferred from the testimony 
tliat all of this had just occurred shortly before Sep- 
tember 26, 1980. 

Then, on tlie night of September 26, 1980, toward the 
end of the afternoon shift, as the Grievant testified, the 



ny of both together on the timing). As the Grievant 
rough the revolving door into the waiting room, he 
employees going onto the cage and on up to the 
hortly after, members of a "dead-head" crew, which 
d Ralph Hicks, William Coburn, and two ladles, came 
sat on one of the benches at about the middle of 
m. In the short period following, a number of per- 
gan to gather in the waiting room up to number 
in estimates by witnesses from 15 to 30 or so. 

en, according to the testimony, Mr. Hicks said, 
go up at 11:25." At this Grievant raised up from 
ting position, saying that the agreement was to stay 
bottom until 11:A0, and that Hicks, as a Committee- 
ght to aid in observing the agreement. With that, 
t got up from the bench and walked over and leaned 
the cage door. At the same time, since Grievant 
carry a watch, he asked another employee, David 
e, who was sitting on the bench next to the cage 
d the button device used to signal for the cage, 
me it was, and was told: "11:23." 

short while later,' estimated by the Grievant to be 
three minutes , William Coburn got up from the bench 
e was seated, moved toward the cage, saying, "lot's 
d asking Mr. Mollisce to push the button for the 
At this point, an altercation between the Grievant 
Coburn ensued, which altercation, its nature, 
and course of events, is the subject of controverted 
ny , and, eventually, the basis on which this case 


lliam Coburn, subpoenaed as an Employer witness, 
that he came to the waiting room around 11:15 p.m. 
s crew and sat down with them on the bench. Other 
es came in and he estimated that some 30 had gath- 
Some time around 11:30, he got up, walked to tlie 
nd asked Mr. Mollisee to push the button and Mr. 
e did so. At this, the Grievant told Mr. Coburn 
not time to go out, and Coburn retorted that Grie- 
s not going to tell him when he could go out or 
. At this remark, he said, the Grievant started 
him. During this exchange, the cage came dovm 
door opened. At about this time, Grievant hit 
urn on the right side of his face alongside his 
d pushed him onto the cage. Mr. Coburn was daaed 
blow, but did recall that others got on the cage 
C Mr, Cottingham restrained the Grievant. 


at Mr. Coburn, grabbing him, one time getting a headlock 
on Mr. Coburn before he was restrained and pulled off. 

On tfie occasion of one of those rushes, Mr. Coburn tlirew 
up his hands to protect himself, and his dinner bucket 
which he was holding was knocked from liis hands to Che 
floor where it was smashed. He also reports that Griev- 
«mt tlirew his, the Grievant's hard hat at him, but it 
missed. 


When the cage got to the top, Mr. Coburn sougiic out 
supervisory employees to report the incident and to make 
a complaint. In the course of this, he reported to Kurt 
Zacher, a section foreman; Bill Pride, Shift Foreman; and 
eventually, "Pete" Simpson, the Assistant Superintendent. 
After making his report, Mr. Coburn went on to the bath- 
house, took his shower and got dressed, and went to his 
buddy'ls truck to ride homo. He reports that after he 
got in tfie truck, the Crievant came out and tried to get 
Mr. Coburn out of the truck, saying that he would "get 
him". 


Mr. Coburn claimed he got a broken nose in the affray, 
and that he went to the doctor for treatment after the meeting 
on Saturday, the next day. 

On cross-examination, Mr, Coburn denied using abusive 
language toward the Grlevant at the bottom, but admits he 
probably used such language in his yelling back and forth at 
the grievant on the cage. He also admitted tliat lie told ulie 
Grievant that Grievant couldn't tell him when to leave. 

On Che other hand, the Grievant testified that when 
Mr. Coburn moved to the cage and remarked, "Let's go," he 
asked Mr. Coburn where he was going. Mr. Coburn replied tliat 
he was going outside. Grievant explained that it was too 
early and why they must wait until 11:40. At this Mr. Coburn 
said grievant couldn’t tell him when to leave and tliat Griev- 
ant didn't care anyway. Grievant responded tliat Mr. Coburn 
was one of those who was always trying to tear down what he 
was working for, and that they - the two - were going to see 
Joe Pride (the Superintendent) tomorrow to get it straightened 
out. To this, Grievant reported, Mr. Coburn made derogatory 
remarks, repeating for the record the alleged words as he 
remembered them. 


go to management. Crievant stated that there is always 
das\i" by everyone to get on t\ie cage on the first trip, 
this occasion, there was a lot of shoving in the course 
ch he got shoved into Mr. Coburn as the Crievant started 
him to go on the cage and while the two were still liav- 
rds. They made contact with each other and both grabbed 
ther's clothes. Crievant conceded that, under the con- 
s of the verbal exchanges between them, Mr. Coburn thought 
'as an agressive move. When the cage began moving up, the 
on the cage restrained both of them. After both were 
ined, the Crievant told the others on the cage that the 
were going to ruin the policy that ho liad worked for and 
e was trying to represent the majority of them. Crievant 
s that Mr. Coburn tlien said that Crievant was an egotis- 
Commi tteeman , to which the Crievant replied that Mr. 
was no good and was selfish. 

rievnnt further stated that, by the time the cage got 
Lop, the confrontation got out of hand and he probably 
bad example, and probably should have let Mr. Coburn go 
He reported that he has had problems with Mr. Coburn 
, and while he tries to do his Job, he knoi/s he is not 
St popular person, lie explained that his way of doing 
is to go at it aggressively and go straight to the 
- even to the extent that it might be called emotional, 
mes using rougli and harsh language. However, that is 
y most people around the mine who get things tione, both 
and supervisors, go about getting things done. In tliis 
there were no licks thrown and thus there was not a 
While there may have been derogatory language used by 
on, it was noLlUng out of the ordinary around a mine. 

inployer witnesses Zachor and Simpson, both supervisors on 
ternoon shift, reported that Mr. Coburn had come out of 
nc and reported to them about the incident. Both reported 
within a short time after he got off the cage, Mr. Coburn 
hem that there had been a fight on the bottom and on the 
nd that Crievant had "pounded on him" in the cage and on 
y up and that he wanted to make a complaint. Both re- 
that Mr. Coburn was very upset, hands shaking, and lips 
ice trembling as he spoke. Both reported that Mr. Coburn 
scratch on his face in the vicinity of his right cheek 
and his nose was red as if bruised. 

r. Simpson also testified that when he went into the 
shower room to tell Crievant about the investigative 
g to be hold the next day, Saturday, Crievant had a 
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it. right then. 

Other than the grievant and Mr. Coburn, there were eleven 
witnesses who testified that they had been on the bottom at the 
end of the afternoon shift on Sc:>te(nber 26, 1980, at the time 
the altercation took place. All were classified employees. 

(The Employer witnesses stated chat, in their investigation, 
they determined that no supervisor was present at the bottom 
or on the cage at clie time, and that the one who arrived at 
the bottom nearest the time involved, did not arrive until 
after the cage had gone up with the two.) Seven testified in 
the Employer's presentatJon, having been subpoenaed pursuant 
Co the Interim Order entered at the end of the Sunday first 
partial hearing. Of the eleven, seven witnesses (four testi- 
fying in the Employer's case and three in tfie Union case) 
could testify only about what they saw and heard at the bot- 
tom while the cage door was open and before doors closed and 
the cage started up. These seven witnesses did not ride up 
in the cage with the Grievant and Mr. Coburn, some because 
they did not attempt to get on for one reason or another; and 
some because they got on but were pushed off or got off when 
they saw what was going on. The other four witnesses, three 
testifying in the Employer case, and the other in the Union 
case, were on the cage during the whole affair. 

None of the eleven witnesses reported seeing any blows 
struck outside the cage. All of them reported that there was 
an exchange of language in argument between Grievant and Mr. 
Coburn about whether Mr. Coburn -jas going up and why. Most 
reported the exchange to include profanity derogatory to the 
character, ancestry and sexual practices of the receiver, 
and that botli of the men used such words In loud and angry 
cones of voice. 

Of the witnesses who did not ride up in the cage with 
the two, one reported that he didn't see anytlung because he 
came into the waiting room just as the cage started up; how- 
ever, he did hear angry yelling and a ruckus going on. Anotlier 
of those witnesses, reported only that she heard Che discussion 
about going up early and saw a "scuffle" before the doors closed. 
None of the witnesses who did not ride up in the cage reported 
or corroborated time there was a "mad rush" to get on the cage. 

To the contrary, most reported that the Grievant and Mr. Coburn 
got on ahead of the others who did get on. The other five who 
did not ride up with the two (one testifying in the Union case 
and four in the Employer's case) reported seeing the Grievant 
pushing and grappling Mr. Coburn and Mr. Coburn pushing back. 


Iso Stjtod thoy sou Mr. uu.n„.,i,.nu rr-.r, .uinnr, 
nc and lu.lding biui off Mr. Colmn,. Tun o. rUoso uiL- 
roported seeing anotbor nmpl uyee , ,i Mr. Mayln-u, als,. 
g Elio Crievaiit aiul r os I. ra i n iiii; .1 1 nn;; w i Eh Mr . (.oilan,;- 
ane of the wiEnosses, wim says ho knows Eiio (M ieeanl. wol 
ly relucEanEly EesElfiod hocanso ho was s„h;.oo,.,ud , also 
haE he heard Eho GfiovaiU say soniolh inp. Lo I lie ollerL, 
o po; t'll kill hi:n." Ilowevt;?', t.lu* wl LiU's?; IjaM.i.'iicd lo 
:iC "thG word.s were sa Ui in anKt'f and hi- dociai’i hvMvvv 
ore meant In the iif.eral. sen.-a* that l lu* Crievaiit did 
0 Kill Mr. Coburn. 'I'Uir. witness ahu» re I ur.taut 1 y m;ule 
iiinient, in renporua^ tio close r|ucsi ion i nj’.. ijial the only 
between him and t.ho Cr Levant ovc-r l he five yiMr.s lie lias 
the Grievant is that the CrLcvani lias a tpilc-k lenper 
nets "badly" to c r 1 1 : Ic. i .sm, and l luU. v;as r.lu- reason, as 
d Grievant at the Lime, that he wouhlii't Mipp*>ri the 
nt for Union off Leo. . 


f the four witne.sse.s who wen* on i lu' c.'ijp' as It wiiiil Lo tlie 
th Grievant and Mr. Chilmrn <ni It, this-e wioa- subpoen.ied (o 
y in the Employer's pre lienta l. i on; ilu* other [lodilied in Llie 
s presentation. Mr. Cxitt Lnp.hani, I lo. 1 1 i y In,’, in the Union’s 
tation, reported th.it, in p.ettinj’, on the cajv, all I. lie 
with t’ne angry i..‘xc liaiij';c‘ ol wordj. lu-iweisi Criev,int and Mr. 

going on, because of llie prer.s, the (irlt*v;iui Inimped into 
burn and Mr. (Coburn swung his hucket, hilliiir, Ci ievaiit 
t. Tlie Grievant gr/itilu'd Mr. (iohurn tin Ilu* taco, and !lr. 
gluin grabbed the Gricjvant and n*.st r.i im‘d him wliile niliers 
tnod Mr. Coburn. 


he otlier three wi t. ii ci.s.st? s I’oni.r I hut t*d various aspects; oi 
r of view of the evouts. All testified l.h.it. there were 
3 em]5loyeG.s on the* rap,o wlille it. was }’,oliu» up, and, <]ues- 
on cross-examination alxuit the reasonahl eue.'Oy of any raich 
as they reported given the crowded condition on (.he* ca)'.e, 
oported that the cage it; rail'd to carry db ]>i'r.sons and is 
enough to hold 40. Tluis, the.y said, «*ven ihoip-li It may 
eeii awkward, and certafnLy danp,er()iu;, tlu*r<* was roun to 
round. 

ohn Vollets testlL’lod to seeing, tiu* Grievant. have a liead- 
n Mr. Coburn and seeing Messrs, (xitting.ham .ind M.iyliew pull 
nt off Hr. Cobiicn. 'rhon, Lie ri>|>orted, tiu* C.rlevaut broki* 
rom Che two holdinj* him and surg.ed after Mr. (aihurn aj'aln. 
ime, a Mr. Nunc;:, .alonj» with Mr. Cutting, ham pulled Grievant 
Then, Grievant broke away again and went after Mr. Cuburn; 
is time, Messrs. Mayhew and Co tt Lngtiam pulled him off. In 
urse of all this, Mr. Yeliets re[HiL't;ed, the two Look a full, 
tion or two around t-ho :H» i> f.il t l« >\ I- 111! .t .. t- I- ^ 11 (1 o 1 1 1- i\f I hi > 


Anthony Nunez roporCecl tluit while Mr. Co ctinj.’h<'iin 
tl\e GuLevaut, he, Nunez » grabbed the Criovant's arm ni 
Griovant to wait until they got to the outside. Mr. i 
thro’.mi off and got shoved against tl>c door, reinjurinj 
(he'd had a prior injury to his back) to the point wh« 
an accident report on the incident. Mr. Kunez object! 
ing in the report characterizing the incident in whlcl 
back hurt as a "fight", saying that was not the langn; 
but what the safety men for the Company had written, 
his testimony in the hearng, wtiile not characterizing 
of the parties involved, he did report as stated here 
testimony. Further in the course of his testimony, M 
reported tliat the Grievant "surged at" Mr. Coburn Lhr' 
And, in addition, ho saw the Grievant throw his hard 1 
Mr. Coburn. 

Ralph Hicks had made a written statement in tlie > 
the Employer's investigation, flowevcr, he stated, at 
of the hearing, that some of the statements in tlie wr 
inaccurate and not what lie had wanted to say. He exp 
signing the statement by saying that lie liad not read 
ment because he did not have his glasses with him at i 
This testimony was controverted by Employer witnesses 
ported that the statement had been read back to liim, I 
signed it, and chat several changes had been made, at 
quest, even to the extent of adding a further paragra 
was signed separately in addition to the main body of 
meat . 


However that may be, in the liearing, Mr. Hicks t 
that he had seen the Grievant "have Hr. Coburn by the 
that Mr. Coburn had his iiands up. He also reported t 
Cottingham and Mayhew "restrained" tlie Grievant, v%rhil 
"got In front of" Mr. Coburn. Mr. Hicks also reporte 
the Grievant pick up a bell wrench which was taken aw, 
although the witness said he did not see the Grievant 
use or swing the wrench (Operator’s Exhibit No. 15, p 

Arbitrator Selby also thorouglily analyzed the claim t 
previously engaged in fighting but were not discharged. 

Turning now to the matters involving the content 
the Union that the discharge of the Grievant in this 
discriminatory, the factual tlirust of tlie claim and t 
mony elicited to support it was that tlie Employer has 
to this incident, asserted discipline to enforce its 
Chat this is the first time anyone can recall that an 
has been disciplined for a breach of the Rules. 


n classified and supervisory employees. Upon such recoi- 
ls, further questions were asked for the details of time, 
and wliether any d isc 1 [lii'^c was assessed. 'Hie recollcc- 
^jere of incidents of breaclics of the rules against drink- 
ambling, horseplay, nnd a few fights. All the witnesses 
that they could not recall «iny employee, classified or 
Lsory, who had been disciplined for the breaches. 

F the eleven witnesses called in the Union's case, four 
ailed, Including the Grievant, to testify to the events 
cage, September 26. Mr. Ulcks was also called as a wic- 
a the Union case, but liis testimony at this point was 
}d to facts involving the enforcement of the Rules rather 
ae facts of the incident In question. The point, however, 

: with ail of its witucsses, the Union also sought to oli- 
atimony concerning tlie laxity of enforcement of the Rules 
:o this case. And, again, the thrust was directed at re- 
incidents of breaches of the Rules against drinking, gnmb- 
lorscplay and fighting. Another aspect of the point Is 
3S is the case in any situation where the object is to 
Lsli a course of conduct, it was relevant to that matter 
sent a substantial number of incidents along with a sub- 
il number of detail^;. In this case, the testimony pro- 
T larger number of sucli incidents, and a recital of them 
summary would produce an extremely long piece of writing 
longer than is already imposed here. 

ie incidents related inciiKled a g.reat mimher of incidents 
seplay in which both classified and supervisory employees 
2 d. They also included Incidents of drli\klng and gambling, 
Dtable ones involving Christmas parties at the mine whicl\ 

:o liave been a tradition at this mine. There were also 
Its of fights. All of the incidents were claimed to have 
Lthout discipline being Imposed upon the participants, for 
23 of relevance and uia tcriall ty, however. It has to be noted 
ie great majority of incidents reported were stated in gen- 
Lgs in terms of: "great deal of horseplay goes on all the 
"a great deal of gambling and drinking goes on all the time 
mine"; and "there have been a number of fights whicli mnnago- 
Id nothing about". In a great number of those instances 
time and details vrere provided, relevance and materiality 
issues in this case were attenuated by reason of time and 
of tlie claimed offenses. 

lat is, many of those incidents on which detail of time and 
Ing was given were reports of breaches of rules against 
ig, gambling and horseplay, 'rite record shows that, al- 
prohibiting such activities and making broaches thereof 


linblG to, or do cause person. »1 injury. Only lighting is i 
specifically a dischargGablc offense by tlie lUiles, and it 
assertion of discharge disciplinr* for fighting which is t 
jeet of this case. Tlius, while the various illustrations i 
tend to sliow .a Laxity in enforenent of other rules, unlcs; 
they arc related to the more serious offcuiso of fighting, 
showing of person.-jJ injury caused by Che otl^er offenses, ; 
illustrations do not de-aonstrate laxity in on to rc: einen t of 
Rule against fighting and the failure to disclinrgG for br( 
of that Rule. 

Furtlier on the natter of relevance and inatcral ial i ty 
various illustrations, tiie tiriing of tI\Q incidents contril 
sucli judgments. Hie record showf; tli.at since doe I’ridc l\a 
Superintendent at this mine, there has been an attempt to 
up" enforcement of tlie Rules- Tnat is, after complaint m. 
ttic Mine Comiilttec, tlie new sumnuiry was posted and even Ui 
witnesses concede that after the posting "things were bet 
even while insisting that "it stilt y/ie.s on". The record 
shows that, effective April 1, I9d'), the Safety rules, re 
ting that fighting is a dischargeabj e offense, were promu 
and the Grievant was given a copy ol the same. Whatever i 
have been the "policy and practice" prior to about the fi 
the year 1980, the record shov^/s that the Kmployer has att^ 
to reverse any apparent laxity, and the material question 
fighting, especially, is the course of enforcement of the 
wltli respect thcreot since that time. 

Anotlier problem to be dealt with with respect to the 
cxamiiler. of lack of enforcement is the question wliether m; 
knew of the incidents and did nothing .about them. A.s thi: 
demonstrates, it is one thing to complain that managoiiien t 
not enforce Rules, but It Is material to any detorm ina t ioi 
discriminatory enforcement to have evidonce that intiriagcmoi 
of the inculents .-ind took nti steps for assessment of disc 

Accordingly, it is important to note here that of tin 
incidents reported in the testimony, T have summarized tin 
which, under the foregoing principles of relevance aiul inai 
ality, 1 judge to be probative on the (juestion of discriin 
enfurcoment of the Rules here asserted. On that point, tl 
even of those incidents reporting fights in the past, I di 
summarize the evidence thereon which does not sliow that nn 
ment knew of the incidents, eitlier because they were not 
or because it was shown that any sucli knowledge could hav< 
only by hearsay witliout anyone being willing to present f< 
testimony on which the Employer could assay to "estabilsli 


lai Agreement speci tica i ly w. ..j- v.. ... ..... 

,f proof imposed by the arbitrators prior to the introcuc- 
of those provisions into the Agreement. And, I do not 
'izG those incidents in which there was an angry exchange 
rds and threatening gestures, but no physical contact, on 
round that such instances do represent threat.s to safety, 
sure, but could well be judged at the time, not to have 
sped into a fight, and thus, subject to different treatment 
discharge discipline for fighting. 

Cindy Loughry Hammond, testifying in the Union case, 
ed an incident in September, 1979, during the term of Joe 
as Superintendent, about an aitcrcation she had with Keith 
a section foreman, over an unsatisfactory work slip. lit 
ourse of an angry argument in the parking lot during wlilch 
ox cussed her and called her names, he punciied her in tlio 
with his finger, threw her into a car and sl.'ipped lier. She 
ted tlie incident to management. A meeting was held to Inves- 
e the matter at which Steve Webber and Dave Cearde of the 
Committee were present along with her. Present for manange- 
were Joe Pride, Superintendent iind "Pete" Simpson, Assistant 
Intendent. Mrs. Hammond contended In her tesLimony tluU; she 
eith Fox made their statements before the supervisory empioy- 
nd that Keith Fox called her a liar in most profane and derog- 
terras. Since Dave -Fox, a classified employee had been present, 
s called into tlic meeting to state what ho saw. Mrs. llaiumoud 
d tliat Dave Fox corroborated her story. Her tesLimony Is that 
ement did nothing al>out the incident and tliat Keith i’ox Is 
working as a supervisor. 

Both Stove Webber and Dave Goarde testified hi tlie Union cns<i 
this matter (as well a.s other pertinent matters, of course), 
c course of outlineing a list of past Instances of fighting 
ich management did nothing, Mr. Webber cited the Cindy llam- 
Incidont, but did not add detail. Dave Geardc, on the oilier 
also cited the Mrs. Hammond incident, saying that Dave Fox 
cted that Keith had punched her", and otherwise corroborated 
estimony . 

Keith Fox, however, called as a rebuttal witness for the 
yer, denied that he had touched Mrs. Hammond. He also 
d that Dave Fox had corroborated his version of the events 
e course of Che meeting before higher supervision, and had 
d only that the two v^ere arguing and using bad language to 
other. His testimony in this hearing was that Dave Gearde, 
lat previous meeting on the affair, had stated that lie knew 
Fox and didn't believe that he would have poked or [umched 
Hammond. He stated that that previous meeting liad broken 
th agreement that nothiiiy further would he done. Joe Pride 


Couch her. Both reported chat Dave Fox said chat Keith was 
shaking his finger at her, but did not toucli her. Both re- 
ported chat the meeting broke up with an agreement that there 
had been no contact and thus nothing further was to bo done. 
Both also reported that neither Mrs. Hammond nor the Mine Com- 
mittee cook up a grievance on the matter. 

Michael Kovach testified that during the Christmas Party, 
1979 in the "safety room", they all were sitting around play- 
ing cards and drinking. Some of the guys were going home. 

He was sitting in a chair next to a fellow named Keener. 

Someone hit Mr. Kovach alongside his head knocking him to 
the floor. Mr. Kovach got up and hit Mr. Keener. Mr, Keener 
told him that he didn't hit him, that It had been Bill Pride, 
Afternoon Shift Foreman, who was pointed out ns at that moment 
going out Che door to the room. Mr. Kovach said he then went 
home. Ho also said that he later asked Bill Pride if he had 
hit him to which Mr. Pride responded chat of course he did 
not. Mr. Kovacli made no complaint to anyone, adding that ho 
was going to take care of it liimselt. No one was disciplined 
for any breach of the Rules on this occasion, 

Steve Webber related an incident which he said had been 
reported to the Mine Committee by Joe Pride. In chat inci- 
dent, apparently two men, one named Gene Pugli and the other 
McNair, were arguing loudly in the hallway outside Che Super- 
intendent's Office. In the course of chat argument a coffee 
cup was knocked to the floor. Joe Pride called them into the 
office and discussed the matter. According to Mr. Webber, 
the findings were reported to the Committee that the two were 
arguing and McNair shook his finger in Pugh's face and Pugh 
knocked it away. Mr. Pride testified tliat tlic way it was 
determined was that McNair had a cup of coffee in his hand 
and while Pugh was talking and waving his hands around, he 
knocked the cup from Mr. MciValr's hand. There was no disci- 
pline assessed on this occasion. 

Mr. Webber also reported that he himself had had a 
fight with another classified employee in whicli they "had 
got into it pretty heavy". This, however, was hack in 1972 , 
and although he contended management knew about it, nothing 
ever came of it by way of discipline nor did anyone even men- 
tion it. 


Mr. Cottingham testified that in early part of 1979, 
while on the section on which Keith Fox was tlie foreman, Keith 
Fox didn't want Mr. Cottingham to do something he was sup- 
posed to do and Mr. Cottingham insisted upon doing it. There 



ngs because he shortly thcrentter bid or the section, 
t.s wore made Co management hot no dlsc.ipUnu was taken. 

'1r. James Michaels, presently a .nemher of the Mine Com- 
e, testified to a tight he had in June, 197 7 with an 
yoe named Varner. There h.ad been .some horsoi.lay on 
age in the presence of the shift foremen during wl.lch 
rt had been ripped off Mr. Michaels and when he dldn t 
kindly to It and remonstrated, Mr. Varner made tlireats 
hors about getting Mr. Michaels. .-Uter the following 

shift, Mr. Michnols made claim to Mr, Varner tor pay- 
for the shirt. A ensued in which Mr. Varner was 

Varner triticl to rcpoiL the i nc i d en t as an acci 
to the Assistant Shift lortniian. Mr. Michaels saitl tl\o 
Cant Shift Foreman tiiihccl Hr. Viirner out of filinj; the 
C l^^arnjng him that the consequences wouJd likely be that 
^l^ne^ would be diyci pl-lned. No discipline vjas assessed, 
o s s—e xami na t ion , Mr. Michaels conceded that if diseip'' 
or discharge had been assessed, and if the two InvoLvcfl 
enied there had been a fift'U, It would have been dlffi- 
for managmenC to make tlie discipline stick. In tills 
no boss saw the fif'lit and no bosses were present, Mr. 
els .said that he under.stood that Mr. Weimer, the Com]iany 
y Man did try to look into It without much success, 
ator's Kxhibit Number L*? p. 27-32) 


The Union contends the Rmployer has not enft)rr.c<l Its Rules 
St Fighting by disciplining offenders at any lime prior to 
ccasion even though tliere have been numerou.s incidents of 
tions of the Rules by fighting in the past. T\ie record does 
that there may have been laxity in the enforcement of the 
of Conduct in the past. However, as commented upon in tlie 
ry of the evidence, In my opinion, that laxity wns neither 
oad as the union argues, nor was any laxity with respect 
forcement of rules aj^ainst drinking, gambling or liorscplay 
sarily carried over to tljc far more serious offense of 
ing. The fact shown In this record is that fighting was 
s treated se[)arately and more seriously than the other 
ses by the Rules, Moreover, much of the evidence of past 
s-gone-undisciplined was afflicted with lack of specificity 
time and detail, and more Importantly, wltli lack of any 
ation that the Employer knew or had reason to know the 
lents so as to be able to do anything about them. F.ven 
of those where know] ege was alleged, the evidence was 
\e form that "managGinent knew of It”, but ’’no reports were 
CO to management.” Thus, most of Che incidents related, 


In addition, the incidents of fighting shown in the evi- 
dence to have occurred before Joe Pride bcame Superintendent 
have been discounted. The reason is that even though an Em- 
ployer may have been lax in enforcement of its rules over a 
period of tine, that laxity cannot result in a "past prac- 
tice" binding upon a employer to the point where that employer 
Is bound to forever ignore fighting or other activity which 
may or does cause injury. Thus, an Employer may, on proper 
notice, call a halt to any such laxity, especially with regard 
to safety rules, and to renew enforcement. That renewed 
enforcement, of course, is bound by the limitations and pro- 
tections that notice must be given, the renewed enforce- 
ment must be evenhanJed and consistent, and must be pursued 
with a proper "business purpose" as opposed to some discrimi- 
natory or arbitrary purpose. 

The record here shows that this Employer did, around the 
first of the year 1980, take steps to tighten up enforcement 
of its rules. Moreover, the Mine Committee assumes substan- 
tial responsibility for urging such renewed enforcement, even 
asserting tliat if the Employer didn't do something to stop 
some of tlie things going. on, it would take steps to stop them. 

Pursuant to tliac resolve, the Rules summary was posted 
as a reminder that the Rules remained in effect and that the 
Employer would take steps to enforce them. It is to be acknow- 
ledged that many of the Mine Worker witnesses denied having 
seen the Rules posted, but Che record clearly shows Chat thoy 
were posted. Then, the new Safety Rules, specifically stating 
that fighting is a dischargeable offense were promulgated. 

These were given to the Grlevant as chairman of the Safety 
Committee for the purposes of Article III, section (g) requir- 
ing that notice be given before proposed new rules are sched- 
uled to become effective. No protest of this part of the 
rules of Che Committee, or of any part of the rules is shown 
in this record. Grievant had specific notice that the rules 
would be enforced as written with respect to fighting. 

During the term of Joe Pride as Superintendent, the 
record discloses one other incident of fighting for sure, 
and possibly two others occurred* Except for the Cindy 
Hammond incident, the evidence clearly shows that all such 
incidents eitlier were not fights of Che kind involved here, 
or management was not notified of them so that it could 
take any action. One such incident, the Eugh-McNair incident, 
illustrates that the Employer did investigate chose instances 


ar like was involved in Lliis case. 


The Cindy Ilammond-Kei th Fox Incident was of a more seri- 
s nature. However, that case was not presented to me for 
termination on all its facts and evidence. Wliat was pre- 
nted was sharply conflicting testimony about who said wViat 
d what agreements were made concerning the incident and 
ether it should be pursued. In light of the fact that no 
ievance was filed and taken up, and in light of the neces- 
ties of proof if disciplinary action is taken, I find that 
is incident was not one in wliich the Employer ignored evi- 
nce and facts on which to take disciplinciry action for 
ghtlng in brcncli of the Rules. 

The point is that I find from this record that the 
ployer, during the term of Joe Pride's Superintcndency , 
s not failed to pursue discipline for fighting in vio- 
tion of its renewed rules in cases where there has been 
idence available on which it could reasonably be expected 
establish that a fight occurred and that the particular 
ployees were accountable for the fight. In this case, 

,e Employer took disciplinary action against botit cmploy- 
s involved, and on tliat, basis, in this first such case, 
icre was no disparity of treatment between the Criovant 
d Mr. Coburn, so far as tlie Employer's actions are con- 
;rned . 


Now, 1 have found that the Grlcvant did engage in 
e fight with Mr. Coburn and that such fight was in vio- 
tion of the Rules and was a dischargeable offense. I 
not find from the evidence in the record that ttie bm- 
oyer took disciplinary action against the Grievant 
cause of any built-up, accumulated animus against tlic 
levant because of his activities on behalf of the Union 
d because of his acLivitics in making claims and charges 
th regulatory agencies. Instead, it cannot be avoided 
at the Grievant did engage in fighting. It cannot be 
■oided that the response of the Employer was In reaction 
the fight and was assessed against both the Grievant 
d Mr. Coburn, the employees involved. (Operator's Exhl- 
t No. 15 pp. 39“‘'ti). 

ile the evidence developed at the hearing before me provided some 
detai.'. than was available to the Arbitrator, there is nothing in that 
nal evidence that would warrant any change in the analysis and con- 
s of these incidents made by tlie Arbitrator. Within this framework of 
G, I have no difficulty concluding that the Complainant was engaged 


ciLCjci, anu mat iignLiug was ajiu is a wti i- 1 ecogu i /.tju uisci 
In addition, I have no difficulty concluding that Hollis's 
not discriminatorily disproportionate. 


Under all the circumstances, I do not find sufficiont 
that, in discharging Hollis, the operator was motivated in 
tected activities. Moreover, because of the seriousness ol 
it is clear that the operator would have in any event, beur 
charging Hollis and indeed would have done so based on his 
ties (fighting) alone. Pasula , supra . 


For these additional reasons, 
and this case is Dismissed. 
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S'l'ATEMENT OF THE CASE 


he Secretary, on hchnlf of Omar J. Persinger (licreinafter 
nger"), filed a complaint against respondent Ash Grove Cement Company 
nafter "Ash Grove"), alleging that on or about July 9, 1979 and for a 
of time thereafter, Asli Grove discriminated against Persinger in 
ion of section 105(c)(1) of the Federal Mine Safety and Healtli Act 


STIPULATION 


Tlie. parties stipulated to the following: 

1. On July 9, 1979, and all times material therc< 
Grove Cement Company operated the Louisville Plant Quai 
Louisville, Nebraska. This is a mine as that term is t 
(h)(1) of the Federal Mine Safety and Health Act of 19' 

2. Respondent employed Omar J. Persinger as a loc 
laborer, and as such, Mr, Persinger was a miner as that 
section 3 (g) of the Act. Mr. Persinger was so employe 
1979 . 


3. Ash Grove Cement Company and the mine are subj 
Mine Safety and Health Act of 1977. 

4. This proceeding is authorized by section 105(c 
Act. The Federal Mine Safety and Health Review Commis£ 
Administrative Law Judge has jurisdiction in this case. 

5. Respondent Ash grove had a total of 55 asscsst 
years 1979 and 1980. 


y Section 105(c)(1) reads in pertinent parts as folic 

No person shall discharge or in any other manner c 
... or otherwise interfere with the exercise of the st£ 
miner ... because such miner ... has filed or made a cc 
relating to this Act, including a complaint notifying t 
operator's agent, or the representative of the miners . 
danger or safety or health violation or because sl 
instituted or caused to be instituted any proceeding uti 
this Act or has testified or is about to testify in any 
because of the exercise by such miner ... on behalf of 
any statutory right afforded by this Act. 


1. The faces stated in the above stipulation are accepted and adopt 
Finding of Fact . 

2. Persinger was employed by Ash Grove on December 29, 1956 and has 
ntinued this employment through the date of the hearing. 

3. In April 1977, Ash Grove created a new job of loader operator an 
borer in Departments 27 and 55 to work during the third shift (4 p.m. 
dnight), Persinger was successful in his bid for this job. The notice 

b vacancy number 35 stated in part as follows: 

Remarks: Employee will work as loader operator and if 
time permits can be used as laborer in Dept. 27. If 
kiln goes down he will be used as laborer in either 
Dept. 27 or 55 but will continue to receive Bracket 18 

p^y* Ij 

4. Persinger's duties as a loader operator primarily involved using 
ont-end loader to stockpile coal and haul it from the stockpiles to a 
pper from which the coal was then transferred by a feeder to a crusher 
d through a vibro-conveyor to an elevator which carried the coal to 
los. The silos hold coal for use in an Allis Chalmers kiln in the cemc 
ant. Additional duties involved digging out the crusher and coal spout 

they became plugged. Prior to May 1979, Persinger's principal job was 
keep the coal silos full and when that was finished he would clean up 
ound the coal building using a broom and shovel, 

5. Departments 27 and 55 are designations used by respondent in its 
okkeeping. Department 27 in the job descriptioxA (Exhibit P-l) was to 
signate a vacancy in the coal handling system for the ACL kiln, 
partraent 55 is the yard department description. 

6. On May 9, 1979, Persinger, as a miner's representative, ac- 
mpanied two mine inspectors of the Mine Safety and Health Admini strat ic 
SHA) on a walkaround inspection of Ash Grove's plant. During the 
spection, Persinger pointed out certain housekeeping problems in the cc 
lo area where he worked including some grates which were "curled" and V 
les in them through which a miner's leg could drop. He also pointed oi 


including Che coal area. On July 19, 1979 after the gf*n( 
Mueller, ACL kiln foreman, Cold Persinger that ho would V 
areas around the coal silos every day. 

8. On a date not certain, but following the inspect 
12 , 1979 and prior to July 20, 1979, Melvin Gerdes, a foi 
Grove's quarry, told Persinger chat he was to clean the , 
night on the Hough 400 loader he operated on his shift. 

9. On July 20, 1979 , Persinger wrote a letter addr( 
inspectors stating that he considered tlie requirement to 
cleaners on his loader by himself, constituted an unsafe 
Tlie safety complaint was delivered by Persinger to Kennel 
president, in turn delivered It to Ed Lilly, an MSHA 

10. On July 24, 1979, Gar Summy, Ash Grove's superv: 
and quality controls, inspected the ACL coal silo area at 
housekeeping conditions unacceptable. 

11. On July 25, 1979, Summy wrote a letter to Persii 
that he had been verbally warned on two occasions about I 
to clean Che coal silo area and that an inspection on Ju! 
Summy, revealed that Persinger was not complying. The 1« 
continued neglect of duties will result in further actioi 
including dismissal, v 

12. On the same day, July 25, 1979, Lilly invcscigal 
safety complaint regarding the air cleaners at Ash Grove 
discussion of the problem, with management, it was agrecc 
would not clean the air cleaners on the loader unless an( 
present to help him. No citation was issued to Ash Grovt 
this complaint. 

13. On August 7, 1979, Persinger filed a complaint . 
against Ash Grove with MSHA alleging that since the insp< 
1979, he had been harassed by supervisors, assigned addii 
sent a letter threatening dismissal, v 


Zj Exhibit P-3. 

Exhibit P-4. 
5/ Exhibit R-5. 


On August 23, 1979, Persingor filed a grievance through the union 
n Grove alleging that the extra duties involved in cleaning the coal 
nd the loader changed his job description. _/ A denial of this 
:e was not appealed by the union, 

. Since the filing of the complaint of discrimination, Persinger 
tinned to work for Ash Grove in the same job and pay bracket and has 
asidered by his supervisors as doing a satisfactory job of house- 
in his work area. 

. Persinger is the only miner employed by Ash Grove in the job 
n of loader operator and laborer in the coal silo area. 

ISSUE 


d Ash Grove discriminate against Persinger in violation of section 
1) of the Act, while Persinger was engaged in a protected activity? 

DISCUSSION 

its decision of Secretary of Labor on behalf of David Pasula v. 
dated Coal Company ^' 2 FMSHRC 2786, ( Oc to be r 1980) , lie v ' d ~o n 
rounds , No. 80-2600 (3d Cir. October 30, 1981), the Federal Mine 
and Health Review Commission set forth tests for determining whether 
a miner had been discriminated against. The Commission ruled that 
blish a prima facie case for a violation of section 105(c)(1) of the 
complainant must show by a preponderance of the evidence that (1) he 
aged in a protected activity, and (2) that the adverse action taken 
him was motivated in any part by the protected activity. The 
r may affirmatively defend, however, by proving by a preponderance 
the evidence that, although part of his motive was unlawful, (1) he 
0 motivated by the miner's unprotected activities, and (2) that he 
ave taken adverse action against the miner in any event for the 
cted activities alone. 

e first element of a prima facie case is a showing that protected 
y occurred. The evidence in this case shows that Persinger, as a 
representative, during a walkaround inspection on July 9, 1979, 
out to MSHA inspectors various conditions which were health and 
violations and resulted in citations being issued to Ash Grove. 

, Persinger on July 20, 1979, filed a safety complaint with MSHA 


aC(.ivlC.y. fteCCLOn lUJVl./viy m lus tciwaiiL ^<111.0 
miner’s representative who has "filed or made a complaint 
to this Act ... of an alleged danger or safety or health v 
It is concluded that the first element of the requirement 
discrimination is established. 

The second element of a prima facie case is a showing 
action was motivated in any part by protected activity. P 
complaint of discrimination, alleged that as a result of h 
activity, he was harrassed by his supervisor, assigned add 
which he was accused of not completing, and subsequently r 
from a supervisor threatening possible dismissal. 

A review of the evidence of record shows a lack of di 
show that the actions on the part of Ash Grove were motiva 
complaints of Persinger about health and safety violations 
in its decision in Secretary of Labor on behalf of Johnny 
Phelps Dodge Corporation , 3 FMSHRC 2508, (November 13, 198 
fo I lows : 


Direct evidence of motivation is rarely encounte 
typically, the only available evidence is indire 
the Eighth Circuit, for example, has analogously 
regard to discrimination cases arising under the 
Labor Relations Act; 

It would indeed be the unusual case In which t 
between the discharge and (protected) activity 
supplied exclusively by direct evidence. Inte 
subjective and in many cases the discriminat io 
be proven only by the use of circumstantial ev 
Furthermore, in analyzing the evidence, circum 
or direct, the (NLRB) is free to draw any reas 
inferences. NLRB v. Melrose Processing Co, 35 
693, 698 (8th“^i7. 1965). 

The Commission in Phelps Dodge , supra , in dealing witl 
evidence suggested four criteria to be utilized in analyzi 
motivation with regard to an adverse personnel action: 

1. Knowledge of the protected activity; 

2. Hostility toward protected activity; 

3. Coincidence in time between the protected activit 
adverse action; and 

Disparate treatment of (the complainant). 


4 , 


t the plant on July 9, 1979, in which he participated, he had been 
arassed by his supervisors and sent a letter threatening dismissal. He 
tated that he believed this harassment was a result of his pointing out 
afety violations to the inspectors. _/ A reasonable inference can be 
rawn from the evidence in this case that Ash Grove's management were awi 
f Persinger's activities as a miner's representative during the walk- 
round inspection which took place on July 9, 1979. Several of the 
itations that were issued involved safety violations in the coal silo ai 
here Persinger was the only employee such as those involving the steel 
rates, the fire that was allowed to burn itself out, and the accumulatic 
f coal and dust in the area. Further, it is apparent that a reasonable 
nference could be drawn that there was a coincidence in time between thi 
ate o£ Che inspection and the assignment of additional duties to Persin; 
or clean-up in his area. These activities complained of all occurred 
Lthin a three week period of time following the inspection. 

However, Che primary issue here is whether or not the activities coi 
lained of by Persinger amounted to adverse action motivated in any part 
he protected activity. The evidence supports Ash Grove's contention th 
ctions taken by tliem in ordering additional clean-up duties on Che part 
ersinger was motivated by the requirements of the citations issued by M: 
uring the inspection conducted from July 9 through 12 , 1979 and not as . 
esult of Persinger's involvement therein as a miner's representative. 

Henry Mueller, ACL kiln foreman and Persinger's direct supervisor 
ince 1977, testified that prior Co July 1979, he had discussed with 
ersinger that he needed to put more effort into clean-up in the coal si 
rea. Mueller stated that after the inspection, he had assigned miners 
rom the day crew to do the initial heavy cleaning in the coal silo area 
squired by the citations. On July 19, 1979, Mueller told Persinger tha 
he area had received a good clean-up and was in "pretty good shape and 
hat we would like to keep it that way." 

On the next day, July 20, 1979, Persinger talked to Mueller and sta 
e was having trouble doing his regular work and the clean-up too. Muel 
estified that he suggested Co Persinger that he quit dumping coal earli 
0 he could do the clean-up that was required. On July 2A , 1979, Persin 
ent to Mueller's office and stated that he was unhappy about the 
dditional clean-up duties assigned to him and maintained that he was a 


and Mueller on July ly/y ana coio t'ersinger cnac ne v. 

more clean-up in his area. Summy also testified that on 
25, 1979, he inspected the coal silo area after Persinger 
shift and did not feel Persinger had spent any time on hi 
As a resu.lt of this observation, Summy sent Persinger the 
25, 1979 indicating Persinger had previously been warned 
clean-up on two previous occasions and specifying items t 
mediate attention. Summy also stated in the letter that 
would result in further disciplinary action up to and inc 
Mueller testified Chat after July 25, 1979, Persinger has 
and has also kept the silos full. 

I find that the most credible evidence supports Ash 
tention that Persinger was not discriminated against. Tli 
of disparate treatment of Persinger as the testimony of r 
that housekeeping and clean-up was the responsibility of 
Ash Grove. Persinger was not discharged from his job, tr 
he suffer a reduction in pay. The evidence shows that pr 
inspection on July 9 , 1979 , Persinger was required to do 
The fact that the duties were expanded considerably can I 
attributed to the increased housekeeping requirements pla 
by the MSllA inspectors rather than any adverse treatment 
manrigement of Persinger. The evidence does not show that 
complained that Persinger did not keep the silos full of 
other assigned tasks. 

Persinger has also alleged that the safety complaint 
1979 with MSHA over cleaning the air cleaners on the load 
additional aggravation to Ash Grove. _/ This may be true 
Grove was not aware of the complaint uritil it was brought 
attention by inspector Lilly on July 25, 1979 which is af 
harassment over the clean-up duties described above. The 
of record Chat Summy knew of this complaint prior to his 
dated July 25, 1979 . Tl^ere does not appear to be a nexus 
complaint and the alleged harassment over the clean-up du 

Persinger did testify that since the events describe 
employees use his loader to move clinkers and leave it di 
to clean the machine before and after he uses it. Also, 
occasions had to go to the office to straighten out his p 
difficulty in getting drinking water on his job site. 'Hi 
fall short of establishing a complaint of discrimination 
showing of a disparate treatment on his part from that of 
at the plant , 


activities involving the inspection end the safety complaints were 
activity. However, he falls in proving that he was d i sc r itni nnL ec 
s a result of this protected activity. 

tigust 23, 1979 , Persinger filed a grievance through the union 
.sh Grove allogi-^S that the additional clean-up duties changed his 
iption. AlthotiS^ facts surrounding the grievance itself is 

similar to tho complaint of d i scrimi nat ion , it is not to be 
with tlie requ i r ernen t s of section 105(c)(1). A change of <luties 
t the employees rights under the bargaining contract with the 
not be based upon a violation of employees protected activity, 
the thrust of the evidence in this case is more pertinent to the 
than to Che discrimination complaint herein. 

Grove in its answer to the complaint and its post hearing brief 
ested it be awarded costs «md attorney fees if successful herein.' 
U.S.C. § 2412, the government is exempt from liability for costs 
ney fees except as specifically and unequivocally authori^ed by 
Van Hoomisson v. Xerox Corp. , 503 F.2d 1131. Ash Grove must 
U.S.C. § 504 for any relief it might seek herein, but its request 
ure at this time. 


CONCLUSION 


onclusion, I find Chat Persinger has failed to prove by a 
ance of the evidence that he was discriminated against. 


OllDKR 


complaint is dismissed. 



Virgil^. Vail 
Administrar i vr* hnw Judge 
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DECISION 


This is a civil penalty proceeding arising out of respc 
refusal to allow one of petitioner's mine inspectors to insp 
respondent's rock quarrying and crushing operation near Pueb 
The matter is before me under the provisions of the Mine Saf 
Act of 1977, 30 U.S.C. § 801 et seq., (the "Act"). 


A hearing on the merits was held on September 23, 1982. 
declined to submit briefs or proposed findings of fact and c 
law. The Secretary charges respondent with violation of soc 
the Act which provides: 

"Sec. 103. (a) Authorized representatives of the 5 
or the Secretary of Health, Education, and Welfare 
make frequent inspections and investigations in cc 
other mines each year for the purpose of (1) obtai 
utilizing, and disseminating information relating 
and safety conditions, the causes of accidents, ar 
causes of diseases and physical impairments origir 

tnlnao am »«« «-t-i 


subsection, no advance notice of an inspection shall be 
provided to any person, except that in carrying out the 
requirements of clauses (1) and (2) of this subsection, 
the Secretary of Health, Education, and Welfare may give 
advance notice of inspections. In carrying out the re~ 
quirements of clauses (3) and (4) of this subsection, the 
Secretary shall make inspections of each underground coal 
or other mine in its entirety at least four times a year, 
and of each surface coal or other mine in its entirety at 
least two times a year. The Secretary shall develop guide- 
lines for additional inspections of mines based on criteria 
including, but not limited to, the hazards found in mines 
subject to this Act, and his experience under this Act and 
other health and safety laws. For the purpose of making any 
inspection or investigation under this Act, the Secretary, 
or the Secretary of Health, Education, and Welfare, with 
respect to fulfilling hia responsibilities under this Act, 
or any authorized representative of the Secretary of the 
Secretary of Health, Education, and Welfare, shall have a 
right of entry to, upon, or through any coal or other mine. 

\e undisputed evidence shows that James P. Ploughman is an authorized 
mtative of the Secretary of Labor, Ploughman's duties under tlic Act 
»d the inspection of mines. He attempted to conduct an inspection of 
ient's operation on April 15, 1981 but was turned away by Mr. Cullen 
5isted inspectors had no riglit to come upon the property without a 
warrant . 

le evidence also shows that respondent sells the rock extracted and 
I in his operation to various construction companies, and that in 
lucting his business he uses equipment manufactured outside of 
lo. He employed three workers at the time of inspection. 

*. Cullen's defense, as articulated at the hearing, appeared to be 
jpon a belief that the inspection provisions of the Act purport to 
^warrantless inspections of business properites in violation of the 
Amendment's bar against unreasonable searches and seizures. He also 
>ned whether his operation is subject to the Act, suggesting in his 
)ny that he had heard that the Act was to be amended to exclude 
le of rock crushing operations. Beyond this, he maintained that at 
le of the questioned inspection he was attempting to contest five 


I first observe that there is no legitimate issue ot cove 
the Act. The Act extends to sand and gravel pits and to rock 
under the broad definition of a mine in Section 3(h). V Atte 
amend the Act to exclude these activities have been made, but 
change has been enacted. For a time, certain temporary approp 
measures forbade the Mine Safety and Health Administration to 
for enforcement of the Act against sand, gravel or quarry oper 
such provisions were in effect at the time of the inspection o 
this case. Moreover, \A»ether an appropriations measure not th 
substance of the Act is enforceable before this Comm i s a i on (wh 
express authority to adjudicate disputes arising under appropr 
is highly questionable. Finally, the evidence shows that the 
operation "affects commerce" as that terra is used in the Act. 
irrespective of whether respondent sells his product intrastat 
state. U 

Respondent's constitutional objection to the inspection e 
merit. The "warrantless inspection" issue has been settled by 

States Supreme Court in Donovan v. Dewey , U.S. , 101 

(1981). niere the Court held that the nonconsensual , warrantl 
inspections authorized under the Act do not offend the Fourth 
guarantees against unreasonable searches and seizures. 

Since the uncontroverted evidence shows that Mr. Cullen t 
the inspector because he lacked a search warrant, a violation 
103(a) of the Act occurred. 


J^/ The existence of these earlier citations was stipulated, 
asserted that he wanted a hearing on their validity, but that 
had apparently been lost by MSHA, and that he was still trying 
why he had not been granted a hearing. Counsel for petitioner 
of the fate of the citations except Chat they were issued, and 
penalties were now somewhere in the collection process. 

“y Waukesha Lime and Stone Company , Inc., 3 FMSURC 1703, n. 2 


y Wickard v. Filburn , 317 U.S. Ill (1942). 


We now turn to the matter of appropriate penalty. Waukesha Lime , 

I previously, stands for the proposition that a refusal of inspection 
.fies imposition of a civil penalty under the Act. In the present cas( 
jecretary proposes a penalty of $200. For the reasons which follow, I 
.ude that $200 is excessive. 

Section llO(i) of tlic Act sets forth the criteria a judge must weigh 
jsessing a reasonable penalty. These are the degree of the operator's 
.gence, the size of his mine, his good faith in abating the violation, 
gravity of the violation, and whether exaction of a particular penalty 
affect the operator's ability to continue in business. Here the 
indent's refusal of entrance to the inspector was more than negligent, 
IS deliberate. This factor weighs against respondent. Neither does lu 
*ve extensive credit for good faith. He did ultimately abate by 
•/ing an inspection, but the inspection at issue here was not his first 
ig the initial inspection respondent was apprised of the existence of 
^ct. From that time he was under a duty to make reasonable inquiry as 
Ls obligations under the statutes. Nevertheless, one can have some 
ithy for this pro sc respondent wliose financial means are limited and 
•/horn federal safety regulation is a fairly new experience, 1 give 
*nce to his testimony that he was confused by a second inspection wIilI< 
as attempting to obtain review on the earlier inspection, which he 
jved to have been unlawful. The uncertainty surrounding his apparent 
iipts to contest the results of the earlier inspection tends to blunt 
affect of that inspection as an unfavorable "prior history." 

Since this case does not invt)lvc a violatitjn of a .nil i ve safety 

loalth standard, the customary measurements of gravity cannot be 
Led. There is no evidence of what hazards, if any, actually existed a 
5ite. 

The size of respondent's crushing operation is quite small. While tin 
ince did not establish that imposition of the proposed penalty of $200 
i affect his ability to remain in business, it did show that in the 
preceding the year of Inspection he suffered a loss of approximately 
)00 and in 1981 he only broke even, Tlicse facts weigh in his favor. 

On balance, 1 conclude that a civil penalty of $75 is appropriate. 


fhis case presents no proper issue as to whether or not the inspection 
apt was made in bad faith — that is, for reasons other than those 
prized by the Act, Respondent's allegation of "harassment" was based 
the mere fact of inspection. It was supported by no specific evidenc 
which a wrongful numn^n nr /irriup mi RrnnHnr.t mav be inferred. 


(2) Respondent, John Cullen, violated section 103(a) of the 

(3) The appropriate civil penalty is $75. 

ORDF.R 


Accordingly, the citation is affirmed and respondent is ORr 
a civil penalty of $75 to the Secretary within 30 days of the is 
this order. 
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Administrative Law Judge Broderick 
OF THE CASE 

lainant alleges that lie vas clischarged on January 1, 1.'79, from 
ion he held witli Respondent as a shovel operator because he 
o work under unsafe conditions. IIo does not seek reinstatement 
aiming lost wages for the two-week period from January 1, 1979 
y 15, 1979. Respondent denies that Complainant was clischarged 
s that his leaving Respondent's employ was related to activi- 
Gctecl under the Mine Safety Act. Complainant filed his com- 
tli tliG Secretary of Labor on January 5, 1979. Ills complaint 
with the Review Commission on May 7, 1981. 

■uant to notice, the case was called for hearing on the merits 
iber lA , 1932, In Fort Smith, Arkansas. Lenward II. Wood, tlie 
nt, and William Wilcox, a Federal Mine Safety and Health 
ation special investigator, cestified Cor Complainant. George 
.1 Scarbrough, and Joe Wasson testified on behalf of Respondent. 


rjake the following decision. 

FiXDi::nc or va c/y 

L. RespQudcnc at all Limes pertinent to this procenc: 
onorator of ttie Jenny Lind Quarry and Plant near Fort r.mit 
wiiich was a nine as that term is defined in the Federal Mi 
HeaLtl\ Act of 1977. 

2. Complainant was employed by Respondent as a shove 
fron abooc June 1973 to April 1977 and trom Joveniboi 1977 
January 1, 1979, and was a miner as tiiat term is used in I 
norn!ally u-orketi fron about 7 o'clock a.m. until dark, 6 dt' 

3, Ti>c shovel which Complainant operated consisted c 
crane witii a large scoop in front designed to pick up rod 
them into dump trucks. The trucks tiicn took the rocks to 
The capacity of the shovel was in excess of 5 tons of roci 

9. The shovel in question bad both hand and foot cor 
operated bv hand u'ere used to svnng the crane around and 1 
Foot pt’dals were used to keep the bucket in place, that u 
stick from going in or out, anti to keep the bucket from di 
the shovel is being operated, the hand and foot controls i 
being used. At some tine in the Spring of 1978, Ue.spondei 
tion put in the cab of the crane which had the result of t 
of the heat from the engine away from the cab. 

5. On a nucibcr of occasioits prior to January 1, 197* 
complained to his supervisor about the lack of heat in th( 
shovel . 

6. Complainant operated the shovel in January, 1977 
1978, and in February 1973, when temperatures ranged from 
Fahrenheit to 19 degrees fahrenheit with wind speeds vary 
3 to 13 knots per hour, 

7. On .lanuary 1, 1979, w\\cn Complainant reported to 
informed tliat the temperature was minus 11 degrees faliren: 
at die Fort Smith, Arkansas airport the temperature was 1' 
fahrenheit at 6:00 a.ra. , January 1, 1979. It was 18 degr 
9:00 a.m. The wind speed at 6:00 a.m. was 10 knots, and , 
13 knots. The wind v;as coming from Morth by Northwest, 
quarry was on the north slope of the mountain and tliorefo 
the wind. 


rates the controls. 


mplainant reported to work on January 1, 1979. Tlic empLoyocs 
rce.uXar safety meeting prior to the beginning of Llic; sluCt. 
asked his supervisor. Jack Servold if a boater liad been put 
When he was told that It had not been installed, 
told Servoid lie would not run It because of the cold 
omplainant offered to take a heater from another crane that 
ning and install it in the crane involved liorcin. Tlie 
refused the offer and told Complainant to punch out and go 


n tljc evening of January 1 , 1979, Conpln Lnant called 
iiperintendent of tlic mine and told iiim wliat hnpiunuHi. 
Complainant that if Servold told him to piincii out and go 
meant lie was fired. 

fter Complainant went home on January I, 1979, Llie shovel was 
Ills assistant George lloss. Koss completed the shift and 
call any safety prohlenis related to tJie cold WL'atiier. 

C the ciiiiG his etti[)loyiuc'jTt wa.s tiTm Inateil , (’oinpla liuin c was 
50 per hour with Diine-aiid-one-hnir for all hours worked over 
k. He worked an average of 50 liours per \./eek, and thus 
.30 per week. 

os(Jonc]enL's records show that Clomi'in inant voiuiiLar lly quit 
se lie did not want to run sliovel without boater insLailed in 


he Arkansas Employment Security Division foniul with respect 
ants claim for unemployment benefits tliat ho quit his job 
came dissatisfied witli his job assignment" and denied 
t benefits. 

omiilalnant filed a discrimination complaint with tlie Mine 
Health Administration on January 9, 1979. Respondent was 
the claim and an invos L i.gat ion was coinlucted at the mine on 
and January 11 , 1979. Tiio MSllA investigator spoke to 
Ellis in addition to other company offlcitils. 

iiG Solicitor of Labor filed a complaint on behalf of 
1 with the Review Commission on May 7, 1981. 


STATUTORY PROVISION 


Sec.Lion 105(c) of the Act provides in part as follows: 

(c)(1) No person shall discharge or in any manner 
discriminate against or cause to be discharged or cause 
discrimination against or otherwise interfere with the 
exercise of the statutory rights of any miner, represen- 
tative of miners or applicant for employment in any coal 
or other mine subject to this Act because such miner, 
representative of miners, or applicant for employment 
. . . has filed or made a complaint under or related to 
this Act, including a complaint notifying the operator 
or the operator's agent, or the representative of tlie 
miners at the coal or other mine of an alleged danger or 
safety or health violation in a coal or otlier mine . . . 
or because of the exercise by sucli miner, representative 
of miners or applicant for employment on bciinlf of liimself 
or oLliers of any statutory right afforded Ijy this Act. 

(2) Any minor or applicant for employment or repre- 
sentative of miners who believes that lie has been dis- 
charged, interfered with, or otherwise discriminated 
against by any person in violation of this subsection 
may, within 60 days after such violation occurrs, file 
a complaint with tlie Secretary alleging such discrimina- 
tion. Upon receipt of such complaint, the Secretary 
sliall forv/ard a copy of the complaint to the respondent 
and shall cause such Investigation to he made as he 
deems appropriate. Such investigation shall commence 
within 15 days of the Secretary’s receipt of the com- 
plaint, and if the Secretary finds that such comi)laint 
was not frivolously brought, the Commission on an 
expedited basis upon application of the Secretary, sliall 
order the immediate reinstatement of the minor pending 
final order on the complaint. If upon sucli investigation, 
tlie Secretary determines that the provisions of tliis 
subsection have been violated, he shall immediately file 
a complaint with the Commission, with service upon the 
alleged violator and the miner, applicant for employment, 
or representative of miners alleging such discrimination 
or interference and propose an order granting appropriate 
relief. The Commission shall afford an opportunity for a 



) of such section) and ihereafcer shall issue an 
, based upon findinss of fact, affirraing, modify- 
or vacating the Secretary’s proposed order, or 
ting other appropriate relief. Such order shall 
e final 30 days after its issuance. The Commission 
have authority in such proceedings to require a 
n committing a violation of this subsection to 
such affirmative action to abate the violation as 
ommission deems appropriate, Including, but not 
cd to, the rehiring or reinstatement of the miner 
s former position with back pay and interest. The 
aining miner, applicant, or representative of 
s may present additional cvldcnicc on his own 
f during any hearing held pursuant to his 
raph. 

(3) Within 90 days of the receipt of a complaint 
under aparagraph (2), tlic Secretary shall notify, 
iting, the miner, applicant for employment, or 
tentative of miners of liis determination whether 
l.ation has occurred. 


lethcr the complaint is barred hy the statute of limitations 

2S. 

lether Complainant was discharged or voluntarily loft Ills 
with Respondent . 

lether Complainant's refusal to v>?ork was protecced under the 
/Act. 

: Complainant was discriminated against, what is tlie appro- 
Lef to whicli he is entitled. 

5 OF LAW 


)mplainant and Resjiondent were subject to the provisions of 
1 . Mine Safety Act at all times pertinent hereto, and the 
1 Administrative Law Judge has jurisdiction over tlic parties 
: matter of this proceeding. 

complaint is not barred by the limitations contained in 
Kc) of the Act or by laches. 


DIGCl'SSION 


The ConpJaindnt filed liis complaint v.'itli i-iSllA \;itluii 
alleged discrimination. The Secretary [orwaruod a copy of 
CO Respondent upon its receipt ami commenced an invcstigiit 
2 or 3 davs of the filing of the complaint. It does not a 
Secretary notified Complainant in writing within 90 days o 
of tlio complaint '.-.•hother a violation occurred. L’horc is n 
requirement iii the Act that sucii notification ht; sent to t 
operator. The record does not indicate when tlm Secrctaiy 
that a violation occurred, but he did not file a complaint 
Commission until May 7, 1981, more chan 2 years aftc*r the 
crimination and more than 2 years iiEter the investigation 
completed. The only explanation for the delay in filing L 
case "was never entered into tiic computer system'’ of tlio h 
Solicitor's Office and was overlooked because of the imiiien 
die Office from 1979 to 1931. 

It has been held that the statutory filing deadlines 
jurisdictional. Sccretary/riennet L v. Kaiser Aluininun and 
Corporation , 3 FttSURC 1539 (1931). Sec also Chr ist i.a u v. 
Coal Co. , 1 FMSIIRC 126 (1979); local 5<^29 v. Consol Ldai Lon 
1 rMSiiRC 1300 (1979); S. Rep. No. 95-ldl, 95l!i Cong., l>\i 
reprinted iui LEGISLATIVE HISTORY of the l-EDF.RA!. HTNE SAI’1’,T 
ACT OF 1977, Senate Subcomnittee on Labor, Committee on Hu 
(July 1978) 624 (hereinafter -LEG. HIST.) ("Tt should be em 
however, chat these tine-frames [in 103(c)] are not intend 
jurisdictional.") 

In considering whether the complaint is barred hecaus 
filing, by analogy to a statute of limLCiacions or princip 
it must be remembered that this proceeding is not bronglit 
make the Complainant whole, but to vindiente n public rLgli 
primary purpose of section 105(c) as of the entire Act, is 
healcli and safety in the nation's mines. 

The failure to file a timely complaint with the Commi 
case was the fault of the government, and not of the Compl 
Senate Committee report states that "die Complainant shoul 
prejudiced because of the failure of the Government to inee 
obligations." The time obligation Chat the Secretary fail 
in this case is Che obligation under section 105(c)(2) to 
file a complaint with the Commission, with .service upon th 
violator . . when the Secretary has determined that ilio 
of the subsection have hoen ui r*l n f-^/i 


rho Supromc CourL held tihat "Lhc boncionrk, for purposes ol a statute 
^ ^ .... .-u,, rvlwjci-i rkf i:iiil » i cu .Tp(> c^rluvn.* hut the 


limitations, is not the last phase of the multistage scheaui, but the 
conmencement of tlio proceeding before the administrative hodv." 


ccidcntal Life Insurance Co. v. EF.OC , 432 U.S. 353, 372 (1977).^ Prom 


Occ 


notice to Rcsponden"ror the filing of a complaint should alert liim to 
the DOSsLbility of a proceeding and give liim an opportunity to gather 


and preserve evidence. If he can show prejudice, a court 
or even deny backpay relief." T^. , at 373. 


may restne 


The case of Marshall v. Intermo untain Lloctric C ompany, Tnc. , 

614 F.2d 260 (lOth Cir. 19d0) was a suit by the Secretary of l.abor to 
enjoin future violations of the proliihition under the Occupational 
Safety and Health Act against discharging an employee for filing safet 
complaints. The Court held, following the Oc eideutal l.ife Insur ance 
case, tliat the State statute of limitations did not ap[)ly. 


"When an action is brought by the governinent to enforce private a 
cell as public rights, state statutes of limitations do not apply to b 
the action even tiiough no federal period of limitations is provided. 
However, unlike the rule relating to actions brought: exclusively Cor t 
benefit of the federal government, tlie doctrine of laches may 1)Q appll 
in these liybrid cases to limit relief ." (Kinnliasi s added). 

614 F.2d at 263. 

Following these principles, I conclude tiiat if prejudice has 
occurred, laciies may be invoked, not to defeat the claim, but only to 
limit relief. The evidence of prejudice in this record is the absener 
from the hearing of I-d kills, the Plant Superintendent who signed the 
document in which (lompl.a inant * s einploymeiit termination was rccoidod ai 
wiio allegedly told Complainant that he was firctl, and witness, Jack 
Servold, who was Complainant's foreman. Counsel stated tliat i'.llls die 
about 2 v/eeks prior to the hearing, and that Hervoid was out of State 
and unavailable to testify. No showing was made of any effort l)y 
Respondent to preserve testimony or to obtain the testimony of Servolc 
by deposition or otherwise. I concludo, however, tluit potential 
prejudice has been shov;n, and 1 will consider that conclusion in 
discussing relief. 


3. Complainant was discharged, actually or oonstructivej.y , 
because of his refusal to perform certain work. 


DISCUSSION 


Complainant refused to operate the shovel unless a heater was 
installed, and he was told to punch out and go home. Complainant sua 
that ho was fired; Respondent states that he cjuit. VJliat the terminat 


Cor.plaina:iL’f^ refusal to operate tne snuvea i.i mu 
J anuarv 1, 1970, v.-as baseJ on a ^ood faitii belief that it 
safetv ;ia/.ard because of the e>:tre'uo cold. 

Disa 'SSLo:: 

It is true that Cor.alainant operated the shovel on pt 
w'nen Che weather ■.-.■as I’loru severe than it '.-ms on January 1, 
However, the partition referred to iii Finding of Fact Jo. 
inscalieii on tliese occasions and n’ore heat from tlie cngiiu 
cab. It Is also true that another employee operaLcd the = 
Januarv i, 1979, without incident. Jeitlior of these afore 
facts persuades me cliat Complainant was acting otherwise I 
faitli when he refused to operate tlie shovel on January 1. 
other adequate explanation for his refvisai. 

5. Complainant's refusal to operate ttio shovel in qi 
Januarv 1, 1979, was based on a reasonable belief tliat it 
safetv hazard because of the extreme cold. 

DISCUSSION 


HCHA Special Investigator i.’lLcox, a mining engineer, 
opinion tfiat it v.»as a safety hazard to run a sliovul such i 
question in subfroesing Lemperalurcs without any Ijeat. Ol 
testified disagree with him, but I accept the testimony ol 
establishing that Complainant ' s refusal to run tlie .sliovcl 
and was related to safety considerat Ions. 

6. Complainant's refusal to operate the sliovcl in cp 
January 1, 1979, was activity protected under the Mine Aci 

DISCUSSION 

Refus.al to perform work is protected under section li 
Act, if it results from a good faith belief tluit the work 
safety hazards, and if the belief is a reasonable one. ^ 
Lalior /Pasula v. Consolidation Coal Co ., 2 FMSHKC 2786 (19 
other grounds, n^m Consolidation Coal Co . v. Marsfial l 
(3rd Cir. 1931); Secre tary of Labor /Roblnet te v. Un ited c' 
3 FMSllRC 803 (1981); Bradley v. U elvg Coa l Co. , h UHSHRC 

7. Complainant's enploNTient was terminated by Rospo 
of Ills refusal to operate the shovel on January 1, 1979, 
al)Ove. This constituted a violation of section 105 of t!i 


ORDER 


»d upon the above findings of fact and conclusions of law, 

It is ORDERED to pay Complainant within 30 days of tlie date of 
Lsion the sum of $605 for 2 weeks lost wages. 



:lonJ By certified mall 

Collier, Esq., Office of the Solicitor, II. S. Department of 
i5 Griffin Square Building, Suite 501, Dallas, TX 75202 

J. Miller, Esq., APAC, Inc., Tower Place, 332t0 Peachtree Road, 
.anta, GA 30326 
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DECISION 

Appearances: Lloyd R. Edens, Esq., Middlesboro, Kentucky, f 
Darryl A. Stewart, F.sq . , Office of the Solicit 
Department of L«abor, for Respondent. 

Before: Administrative Law Judge Steffoy 

A hearing in the above-entitled proceeding was l\cld on 
19S2, in Barhonrvillc, Kentucky, pursuant to section 105((1), 
81!)Cd), of the Federal Mine Safety and Health Act of 1977 . 
parties had completed the introduction of evidonco, counsel 
made closing arguments, and I rendered a bench decision. 


l/hen the reporter failed to submit a transcript of the 
a reasonable period of time, efforts to call him by tclcphon 
cessful. A letter written to his post office box number was 
Finally, I wrote him a letter by certified mail on October 1 
letter was returned by the post office with a notation on .tl' 
envelope that the addressee had not claimed the registered 1 
phone call to the post office resulted in our being advised 
porter does still pick up his mall at that post office, hut 
claim the registered letter when he was given three notices 
tered letter was being held for his signature. 


The only address I have for the reporter is a post offi 
I assume that 1 could personally travel to Tazev/ell, Virgin! 
enough questions to determine v/here the reporter lives and 1 
could find his home and he might be willing to give mo, or i 
stenographic notes which he made of the liearing. I do not \ 
whether his notes are legible or whether another reporter cc 
transcript of the hearing from his notes. 


An alternative way to obtain a written transcript woulc 
hold a second hearing, but I am reluctant to burden tlic pari 
second hearing in view of the fact that 11 witnesses testif; 


tnc occui'rcnc.Gs vivicuy enough to produce a satisfactory rocorti. 


rtunately, I retained all of the exlrlbits which \-jqi‘o. iiiLroduced 
hearing. The issue in tlds case dealt exclusively with whether 
ant was providing sufricicnt illumination to provide safe working 
ons at its surface mine. Twelve of the exliibits consisted of 
liotographs wliich contestant had had made of its mine aaci the 
nt used at the mine. Many of my findings of fact are bas<vl on 
ant's color photographs. Although my bench decision resulted in 
vorablc decision for the: Secretary of Labor, it is entirely pos- 
liat counsel for the Secretary will not believe* that it Ip nccos- 
filc a petition for discretionary review witli tlio Coiamtssion he- 
he decision Is based almost entirely upon evidentiary fac’Ls. 
re, my decision vji 1 1 have little precedential value for any 
r otlier than the contestant in this proceeding. 

vie\^ of tlie circumstances dcscribotl above, I have dceiilod to 
lie bench decision in final form. Tf counsel for Llie Secretary 
r s!u)uld decide, after evaluating the docision, that it Is lU'c- 
to file a iTctitlon for discretionary review, the ease can he* 

(I to me so tlini T can cither hold another liearing or try to 
a transcri])! froi'* Llie notes made by the reporter who appeared 
first liearing . 

e laaterial wliich follows is the bench doeision which wan orally 
n May ]?, 108?., after counsel for tlio parties liad cofi{').l <* t;cd 1 he [ r 
argumcn t s . 

This prof:c!(*fi 1 ng involves <\ notice of contest filed on 
ril 8, 1981, in l^ocltct; No. KLNT 81-110-R by Mountain Ihrjvc 
a] Coinjiany alleging tliat Citation No. 9931.37 Issued on 
rch IDj 1981, under section 106(a) of the Federal Mine 
fety and Health Act of 1977 is invalid because tlie cit.'itton 
correctly alleged that Mountain Drive had violated 30 C.l-'.R, 

77. 7.07. Section 77.207 reads as follows: 

Illumination sufficient to provide safe work- 
ing conditions shall be provided in and on all sur- 
face structures, paths, walkways, stairways, switcli 
panels, loading and dumping sites, and viorking arcafi. 

At tliG hearing MSHA presented its case through tlio Lo.stl- 
ny of one coal mine Inspector supervisor and Mountain Drive 
PlJortGfi its ease througli the testimony of 10 witnesses. My 
cision will be based on tlic following findings of fact: 

1. It was stipulated that Mountain Drive is subject to the 
risdiction of the Act, that Mountain Drive operates the No. 1 


adversely affect; Mountain urive’s aoiiicy uo couuxiuie xu 
business . 


2. As to Che penalty criterion of contestant's good- 
faith effort to achieve rapid compliance, MSHA agreed that 
Mountain Drive could continue to use the illuminating methods 
which were in operation when Citation No. 993137 was issued, 
pending’ the rendering of a decision In this proceeding as to 
whether Mountain Drive's illumination method is a violation 
of section 77.207. 

3. It was further stipulated that Citation No. 993137 
was Issued on March 10, 1981, alleging a violation of section. 
77.207 by Federal Coal Mine Inspector Supervisor Kenneth T. 
Howard who was accompanied by another inspector named H. M. 
Callihan. The stipulations are given in a two-page document 
which is Exhibit 1 In this proceeding. 

The inspector supervisor testified that he and 
another inspector went to Mountain Drive's No. 1 Strip Mine 
on March 10, 1981, at about 5:30 to 6 p.m. and examined vari- 
ous areas of the mine for a period of about A or 5 hours. He 
was concerned abovit the adequacy of lighting in two different 
areas . 


5. The first area was at a dumping site in N Section 
where large trucks were dumping overburden into a hollow about 
20 feet in depth. A dozer was leveling dumped materials and 
the inspector supervisor was told by Mountain Drive's safety 
director that the dozer was available for extra illumination 
or spotting if needed. The Inspector supervisor said the 
dozer’s lights, when he observed them, were shining toward the 
dump trucks so as to be in the truck drivers* eyes as the 
drivers approached the dumping site. The inspector supervisor 
was accompanied by Mountain Drive's safety director, buddy 
Johnston, and tlie inspector supervisor asked Johnston to have 
the dozer turn so that its lights were shining on the dumping 
area rather than toward the approaching trucks coming in to 
dump overburden. 

6. The inspector supervisor would have accepted the 
dozer's lights as adequate supplemental illumination for the 
dumping area except for his belief that the dozer operator 
would normally be engaged in spreading overburden and could 
not be expected to shine his lights on the dumping site every 
time a truck approached. Moreover, he believed that the dozer 
had been placed in a supplemental lighting position to impress 
upon him that adequate lighting was available at the dumping 



its roar oncl. The inspector supervisor concliuiod 
lighting was inadequate in the dunping area on 
of the abovc-dcseri bod examination. 

The second area which the inspector supervisor be- 
bc insufficiently illuminated was n pit area known 
pit. He recalled the equippient he had observed 
3 pit as two do?;or5, but the citation was written 
ir prior to the date of the hearing and the ins]iec“ 
^/isor's memory was not sufficiently keen to enable 
y for certain wliether he had observed tv/o end-loading 
in the N-3 pit or two dozers or one of each In the 
The only aspect of tho N-3 pit*s illumination ns 
the inspector supervisor was certain was that while 
from tile tlozers or loaders was sufficient for the 
to see tho material they were pushing, tho ligl^t- 
2 equipment was not bright enough to enable the 
operator^; to see all the v/ny to the top of the 
near wliich they had to work from time to time. 

It v.-ns tho inspector supervisor's opinion tliat a 
any become hazardous during any given 8-hour shift 
equipment operators must be able to observe the 
all the way to the top to he certain Chat it docs 
op cracks which may release loose material which 
into the pit where the equipment is being used, 
the inspector supervisor indicated that a fatality 
red at another mine not owned by Mountain Drive a 
2 before he wrote the citation here involved and 
lity occurred shortly after a new shift had begun 
allowing a preliminary inspection of a higliwall. 

, the inspector supervisor concluded that sup)>lo- 
ghting was needed in the N-3 pit. 

based on the facts summarized in Finding Nos. 4 
above, the Inspector supervisor and Inspector 
both signed Citation No. 993137. Tlie condition or 
on that citation reads as follows: "Sufficient 
ion to provide safe working conditions was not 
at dumping location in "N" section and the "N-3" 

At the dumping locations only vehicle headlights 
ck-up lights were available and in the pit area, 
of the highwall whore equipment was required to 
lose proximity were not illuminated." 

Charles V/arren, a commercial photographer, was 
Mountain Drive to take some color pictures showing 
e of Illumination provided by the lights on Mountain 


i. I I D U I J L 


wlion Che inspector supervisor cited the ^ j ril lui 
cient liRbtinR. Exhibits R through K arc 8 x 10 photogra 
of illumination provided by the Euclid 75 truchs bo^ng used 
the dumping area cited by the inspector supervisor for insu 
cient lighting. Those photographs support a conclusion tha 
the trucks and end loaders provided dnal of llnht. 


12. Ruddy Johnston, Mountain Drive's safety director, 
accompanied the inspector stipervisor and the other inspecto 
on March 10, 1981. He introduced six 5” x 7" color photogr 
of one of the Kuclid 75 trucks which was being used in the 
ing area on ‘.torch 10, 1981. Exhibit lisa close-up pictur 
the front of the truck. Johnston explained that tlie manufa 
installs four lights on the front and that Mountain Drive a 
tionallv installs four supplemental lights on the front of 
truck, one on each end of the bumper and one on eacli side r 
the hood about even in height with the last rung of the lad 
used by the truck driver to climb up to the Lruclt's cab. 1 
hibit H is a close-up of the rear of the same Euclid truck 
showing tlic two sealed bean back-up lights which are stand* 
equipment installed by the manufacturer and two supplenentr 
lights which are installed by Mountain Drive to shine diage 
ally toward the left and right sides of the roar dual wheel 
Exhibits F and C arc two photos of the same F.uclid truck sV 
ing a supplemental light which Mountain Drive adds just bel 
each front wheel so as to illuminate the area in front of t 
rear dual wheels. The actual illumination is illustrated \ 
Che 8" X 10“ photographs described in Finding No. 11 above. 


13. Johnston also Introduced as Exhibits K and 1, two 
5“ X 7“ photographs of a 992 Caterpillar end loader like t\ 
two being used in the N-3 pit when the N-3 pit was cited f( 
insufficient lighting. Johnston's Exhibits K and L show t! 
the manufacturer equips the loader witli lights on the boom 
each side near the lower part of the windshield and with oi 
light on each side of the top of the cab. Mountain Drive 
supplements the manufacturer's cab lights with two lights 1 
tween the two top cab lights and the middle lights are 
directed upward so that the operator of tlie end loader may 
see the highwall above him. Johnston also testified tluaC I 
inspector supervisor found the lights on the end loaders ti 
be insufficient only when they were being used in a positi( 
vjhich was parallel to the highwall. 


14. James Courtney Is an operator of a 99?. Caterpillj 
end loader and he was operating It in the N-3 pit on Itarch 
1981, when Mountain Drive was cited for insufficient light: 


as sho^vn in hxniniL ri, ana La.iL m: wah auriuK* lcj 
11 unct] the portable light plants were removed be- 
y created an unncceptabl c anoimt of glare in his 
eflecting off of mirrors and by shining directly 
eyes. Ho insisted that he could see the entire 
and that he could sec it clearly enough to have 
if any haJiardoiiS conditions had developed on the 
in N-3 pit. He said he nearly always approached the 
at a 45“ angle which enabled him to see to the top 
ghwall and he further .said that if he were to drive 
onder exactly piirallel and close to the highwall, he 
that position be unable to see to the top of the high- 
use of the roof of his cab and not because be lacb.od 
It light to sen Co tiie top of the highwall. 

George brock wss a truck driver on the day shift but 
ilrly often asked to report for work at 3 a.m. and work 
hurlng such shifts, he had worked when Mountain 
I experimented with portable lighting units. No natter 
' units were positioned, they blinded him so as to make 
more hazardous and difficult when they were used tlinn 
’ were not used. 

Tliree other truck drivers supplononted brock’s testi- 
leir names were h. B. Wilson, B. Kugenc Jolinston, and 
y. All of them testified that they were driving kuclid 
larch 10, 1981, wlien Citation No. 993137 was written and 
' could see very v;ell wliore they were dumping with the 
istallod on the trucks as described in Finding Nos. 11 
3 above. All of them said they would come into tlic 
irea and make one pass arounel the dumping site so as to 
ie place whore they wantcrl to dump. Tlicn they vjould 
ind dump their trucks by looking first into their top 
} mirror and then into the lower mirror, as those 
ire shown on Exhibits F, G, I, and vT and as the areas 
^trated in Exhibits B, C, and 0. 

Doug Hoskins has worked for Mountain Drive since 1970 
jcame the mine manager in January 1980. He was not 
j to testify in person at the hearing held on May 11, 

: his deposition was taken on May 5, 1982, in Knoxville, 
j, at which time ho was questioned by MSIIA’s couiiscl. 
»reed that his deposition could be received as evidence 
)roceeding. According to pages 7 and 8 of that doposi- 
mtain Drive expanded its overburden removal ability In 
the company experimented with portable lighting \inits 
■/ months to determine wliether such units could be used 
Lze safety and upgrade efficiency. After the lights in 


use ot tne portanie uhj-ls u v.^ i 

without using any lllunlnatlon other than the lights installed 
on the equipment as hereinbefore described. During that 6 
year period, Mountain Drive was not cited for haying insu i 
cienc lightinfi until the citation involved in this case was 
tvnritten on March 10, 1981. 


18. yter Citation No. 993137 was Issued, Hoskins dis- 
cussed the natter of lUmnlnatlon with other management per- 
sonnel and nanagencnt decided that their record of no equip 
meat operators’ complaints and their safety record free of 
di.sabling injuries justified their conclusion that their 
methods of inumination provided safe operating conditions 
and merited their filing a notice of contest with respect to 
the citation. 


Consideration of Parties* Arguments 

Coun.sel for Mountain Drive argued that his witnesses had 
carried their burden of showing that the supplemental lights 
installed by Mountain Drive on its trucks and end loaders pro- 
vided sufficient light to satisfy the requirements of section 
77.207, that is, iJlunination sufficient to provide safe work- 
ing conditions. 

I agree with Mountain Drive's counsel that the testimony 
of its witnesses and its exhibits support a finding that there 
was sufficient illumination in the N dumping area and N-3 pit 
to provide safe working conditions. I also agree with Mountain 
Drive's counsel that the testimony of the inspector supervisor 
lacked the certainty which is required for me to find that the 
inspector siipervisor's testimony alleging Insufficient lighting 
should be found to preponderate over the testimony of the truck 
drivers and end loader operators who said that they could see 
perf ec c J y wcl 1 . 

In his argument, counsel for the Secretary of Labor cor- 
rectly stated that there is nothing in section 77.207 which 
specifically requires an operator to provide illuminating or 
self-generating plants. The Secretary's counsel also agreed 
that Itountain Drive's equipment operators are uniform in 
their dislike for lighting plants. 

The Secretary’s counsel was critical of Mountain Drive 
for its failure to present as a witness the operator of the 
do?:er in the dumping area. 1 am not certain that the dozer 
operator could have contributed much useful information as 
to the sufficiency of the Illumination provided by his dozer's 


' supervisor said Chat, in his opinion, the 
;s were blinding the truck drivers rather than 
to see. To that extent, the inspector super- 
conpleto aercement with the equipment operators’ 

) liphting plants because the equipment operators 
! glare from the lighting units made it difficult 
;eo where they were dumping. Uliilc a dozer oper- 
; his dozer to keep his lights from shining into 
Jr's eyes, there is no way for a stationary light- 
vary its position so ns to eliminate its glare 
)ment operator's eyes. Moreover, every truck 
jgrogatecl pri.or to testifying but, without excep- 
•iver testified tliat tlic operator of the dozer 
le dozer's lights v/lien the trucks were dumping 
Inzer's lights would not shine in their eyes. 

*e, I do not find cliat Mountain Drive's failure 
jventh witness to Its list of witnesses Is an 
;ap which wox\ld supiiort a finding that Mountain 
Lied to carry its burden of countervailing the 
the inspector supervisor. It Is not my practice 
icomings In testimony, but it Is a fact that 
Ll ihan did jointly sign Clt.atlon Wo. 993137. 1 

ihat effect iiis testimony would have had on the 
vis proceeding, but his failure to testify con- 
irger gap in the Secretary's proof than the nb- 
dozer operator's testimony creates in Mountain 

rotary's counsel also objects because I sustained 
Mountain Drive's counsel Co questions about how 
[vers could see when they were in the N-3 pit 
jcretary's counsel says that he relies on all the 
litation No. 993137 as to the N-3 pit and that he 
i by my ruling from developing his arguments in 
"ic citation. llie total, claim of Insufficient 
N-3 pit is "* * * in the pit area, sections of 


11.201 as CO Che pic uei^cuuD 

inspoccor supervisor used to support his couclusron that 
the hif;hwall was not sufficiently iUuninated. The i.nsi)ec 
supervisor does not claim to have seen a single truck in C 
K-3 pit. Ho supported the violation in the M-3 pit exclu 
siyely by saying that the operator of the dozer or end loa 
(he didn't know which it was) couldn't sec the top of the 
highwall when the loader or dozer was in close proximity t. 
the highwall. 

Assuming, arguendo, that the Secretary's counsel shou 
have been allowed to develop the question of how much illui 
nation trucks could have provided in tlic N-3 pit, the evid 
is overwhelming chat all of the lights on Clie trucks wc'rc . 
reeled to the ground so chat the truck drivers could see w 
they wore backing their trucks before dumping their ovevhu 
Thus, it is certain that the lights on the trucks would no 
have illuminated Che highvjall and no amount of cross-exani’ 
tlon of the truck drivers could have changed the basis for 
inspector supervisor's claim that the highwall was not suf 
ciently illuminated to provide safe working conditions. 

In its decision Issued in Capital Aggregates, Inc . , 3 
FHSHRC 1388 (1981), the Commission considered two alleg.ed 
violations of section 56.17-1 which reads tlie same as sect 
77.207 involved in this proceeding. Tlie Commission stated 
page 1388 that the question presented is what constitvitos 
illumination sufficient to provide safe working conditions 
The Commission then added that resolution of the question 
requires a factual determination based on Che workl 
conditions in a cited area and the nature of the illuminat 
provided". ITjo Commission found a violation in that case 
cause lights at a coke storage bin and adjacent walkways w 
not operable. The operator in that case argued that it ha 
provided adequate illumination because it had provided elc 
trlcal outlets for portable lighting equipment. The Commi 
sion then stated at page 1389, "Iplortable lighting could 
satisfy the standard where such lighting is accessible, it 
use is feasible and safe, and it provides adequate light 
under the circumstances". Tlie Commission stated that the 
operator In that case had presented no evidence to show th; 
it had the portable equipment nor how much light it would 
provide even if it had been available. 

In this proceeding, Mountain Drive has gone far beyoni 
the evidence considered in the Capital Aggregates case. 
Mountain Drive has presented a large number of witnesses w’ 
have used portable lighting in strip mining and those wit- 
nesses have shown without any equivocation that portable 


Trtnnie iij^ntinn nas dc'ch siuiwn ny iioiinuain ui’ive s evi- 
2 nc.G to bo ncithor feasible nor safe. 


1 believe that Mountain Drive has establialied by a pro- 
inderance of t!ic evidence that the lights on Its trucks and 
id loaders furnished sufficient illumination to provide safe 
irking conditions in the K dumping area and N-3 pic and that 
1 violation of section 77.207 has been proven. 

Since I have found tliat no violation was proven, there is 
5 need to consider the civil penalty Issues which were consol- 
lated for consitic ra t i on in this proceeding. 

VdI|'’.RF,F()RF., it i H ordered: 

The notice of eoritesL filed on April R, 1981, in Docket No. 
^K'T 8/-)10“R by 'lountaln Drive Coal Company is sustained and 
i.tation No. 993137 Issued Marcli 10, 1981, alleging a violation 
section 77.?07 Is vacated. 


Richard C. Stoffny 
Administrative Law Judge 
(Phono: 703-758-6225) 


)ution: 

oyd R. Fdens, Fsq., Attorney for Mountain Drive Coal Company, 

0. 8ox 1562, Middleshoro, KY 40965 (Certified Mall) 

rryl A, Stewart, F,sq., Office of the Solicitor, U. S. Department 
Labor, l^oon 280, U. R. Courthouse, 801 Broatlway, Nashville, TN 
203 (Certified Hail) 


SECRETARY OF LABOR, : Civil Penalty Prc 

MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA) , 

Petitioner : Docket No. KENT f 

V. : A. C. No. 15-043; 

EASTOVER MINING COMPANY, 

Respondent : Brooks ide No. 31 

DECISION APPROVING SETTLEMENT 

Wien a hearing was convened on May 13, 1982, in Barbourvj 
tucky, in the above-entitled proceeding, counsel for the Secre 
Labor stated that the parties had reached a settlement of the 
The Secretary's counsel then made an oral motion for approval 
ment. Under the settlement agreement, respondent would pay re 
penalties of $1,250 instead of the penalties of $2,250 propose 
Assessment Office for the two alleged violations involved in t 
ing. 


Since the oral motion for settlement was made in the pres 
court reporter, it Is normal procedure to wait until a transci 
hearing is received from the reporter before acting upon the ( 
for approval of settlement. After the transcript is received, 
normally issues his decision on the basis of the motion which 
transcribed by the reporter. In this instance, the court rep( 
to submit a transcript of the hearing. We have been unable t( 
the reporter by telephone to ask whether he ever Intends to ti 
the hearing, and he will not accept a letter sent by certifiec 
Therefore, I am issuing this decision on the basis of the note 
took at the hearing. 

Section llO(i) of the Federal Mine Safety and Health Act 
lists six criteria which are required to be used in dcterminii 
penalties. The six criteria were considered by the parties wl 
reached their settlement agreement. As to the criterion of tl 
respondent's business, the proposed assessment sheet in Che o: 
shows chat respondent produces over 2,000,000 Cons of coal on 
basis and that the Brookside No. 3 Mine involved in this proc( 
duces over 200,000 tons of coal per year. Those figures supp( 
ing that respondent is a large operator and chat any civil pei 
assessed in this proceeding should be in an upper range of ma] 
sofar as they are determined under the criterion of the size ( 
business. 


soclated Drilling^ me ., j io 4 that a judge may pre- 

an operator is able to pay civil penalties if the operator fails 
t any evidence regarding its financial condition. In the absence 
atements by the Secretary's counsel or facts in the official file 
g that a contrary conclusion should be dr^\^m, I find that payment 
ies will not cause respondent to discontinue in business. 

o the criterion of respondent's history of previous violations, 
or the Secretary stated Chat during the 24 months preceding the 
f the two citations involved in this proceeding, respondent had 
ssed for a total of 243 violations during 390 inspection days, 
on of those figures to the assessment formula in 30 C.F.R. § 
which was in effect prior to May 21, 1982, when the penalties 
roceeding were proposed by the Assessment Office, shows Chat a 
nine penalty points should be assigned under the criterion of 
t's history of previous violations. I find that the settlement 
are sufficiently large to allow for an appropriate amount to be 
under the criterion of respondent's history of previous viola- 


remaining three criteria of negligence, gravity, and the opera- 
d-faich effort to achieve rapid compliance will be considered in 
ng discussion of the allegations contained in each citation. 

No. 741492 alleged that respondent had violated 30 C.F.R. § 75. 
ailing to remove from service a track vehicle which had a defec- 
ce for holding the trolley pole against the trolley wire which 
the vehicle with electrical power. One of respondent's foremen 
track vehicle even though he knew that the trolley pole frequent- 
oose from the trolley wire. The foreman was electrocuted when he 
reattach the trolley pole to the source of power. The Assessment 
ived the normal penalty formula described in section 100.3 and 
a penalty of $1,000 for the violation based on narrative findings 


py of the narrative findings Is a part of the official file, 
dings show that the Assessment Office considered the violation 
een the result of negligence and to have been very serious. The 
's counsel stated that the parties had agreed to reduce the pro- 
alty of $1,000 to $600 primarily because Che facts do not warrant 
that respondent was as negligent as the Assessment Office found 
A foreman had used the car with the defective power attachment 
th knowledge that the track vehicle was not in safe operating 
. I believe that the Commission’s decision in Nacco Mining Co . , 
348 (1981), can be cited as a precedent for allowing some reduc- 
he proposed penalty under tlve criterion of negligence. In the 
e, the Commission found that the operator was nonncgligent for a 
of section 75.200 in circumstances which showed that a foreman 


iolation of the operator's roof-control plan. The foreman was killed 
hen the roof fell on him. The facts showed that the foreman had recoiv 
roper training and that he had shou*n good judgment on prior occasions 
ith respect to following safety regulations, but on the day of the acci 
ent, he acted aberrantly and engaged in conduct which was wholly unforc 
een. The foreman's action did not expose anyone else to harm or risk, 
he Commission stated that finding an operator negligent in such ci.rcum- 
tance.s would discourage pursuit of a high standard of care because, re- 
ardless of what an operator did to insure safety, a finding of negligen 
ould always result. 

Using a track vehicle with a defective trolley wire attachment nece 
arily expose.s the operator of such a vehicle to a hazardous condition, 
specially if he undertakes to reattach the trolley pole to the trolley 
ire v;ithout deenergizing the trolley wire, as the foreman did in this 
nstance. Therefore, the Assessment Office correctly found that the vio 
at ion was serious. 

The second civil penalty sought In this proceeding is based on Cita 
ion No. 741493 which alleged a violation of section 75.512 because a 
eekly examination of the crack vehicle cited In the preceding cliscussio 
as not being made. The Assessment Office found the violation to have 
eon serious, to have been the result of a high degree of negligence, an 
roposed a penalty of $1,250. The reason that the Assessment Office pro 
osed a larger penalty for the alleged violation of section 75.512, Chan 
t had for the violation of section 75. 1725 described above, is that tiie 
ssessment Office concluded that the cause of the foreman’s death was rc 
pondenc's failure to make the required t,?cekly examination of electrical 
quipment and to repair such equipment when defects were found. 

Counsel for the Secretary stated that the parties had agreed to a 
eduction of the proposed penalty from $1,250 to $650 because, if a hear 
ng had been held, there was some doubt that a violation of section 75.: 
ould have been proven. Also the Secretary's counsel noted chat there v 
considerable amount of overlapping of the two alleged violations in tl 
och Che previous violation of section 75,1725 and Che instant violatior 
f section 75.512 depended to the same extent upon a failure to inspect 
nd correct the defects in the device which was supposed to keep the tre 
ey pole attached to the trolley wire. 

As the Commission observed in Lone Star Industries , 3 FMSHRC 2526, 
529 (1981), the occurrence of an accident or of a fatality does not by 
tsclf prove or disprove existence of a violation. Occurrence of an 
ccldent, however, may cause inspectors to notice violations which they 
ay have overlooked on previous occasions. The doubt as to occurrence c 
he violation, coupled with the overlapping nature of the violations, 
arrants a reduction of the proposed penalty from $1,250 to $650. 


tie Assessment Office found that respondent abated both alleged 
'•* * * within a reasonable period of time.” The inspector ob- 
alleged violation of section 75,1725 at 7 a.m. and gave respond- 
within which to terminate the violation. The subsequent action 
nating the citation indicates that the track vehicle was removed 
ne and taken completely away from the track by 9 a.m.. Wliile 
did not achieve abatement within the hour given by the inspector, 
that abatement within a period of 2 hours is sufficiently close 
allowed for abatement by the inspector to support a finding 
dent demonstrated a good-faith effort to achieve abatement so 
itional monetary amount should be assessed under the criterion 
th abatement. 

bsequent action sheet terminating Citation No. 7A1493 was not 
il November 20, 1980, or nearly 6 months after the citation was 
ometimes the inspectors who initially write citations overlook 
write subsequent action sheets to terp’inate the citations, 
another Inspector will check the files in HSHA's office and 
given citation is still outstanding. He will then go to the 
termine v;hether the citation should be abated. The termination 
is instance was written by a different inspector from the two 
^ho originally wrote the citation. Since abatement was achieved 
a No. 7AIA93 by taking out of service the same vehicle which was 
m service to abate Citation No. 7A1A92, it is safe to conclude 
is no basis to make a finding of a lack of good faith in connec- 
he 6-month abatement period associated with Citation No. 7A1A93. 
no additional monetary amount should be assessed for the alleged 
f section 75.512 under the criterion of good-faith abatement. 

eve that the foregoing discussion of the six criteria shows that 
ry's counsel gave sufficient reasons to warrant the grant of his 
Cor approval of settlement. 

DRE, It is ordered: 

lie motion for approval of settlement made at the hearing on 
2, is granted and the settlement agreement is approved. 

ursuant to the settlement agreement, respondent, within 30 
he date of this decision, shall pay civil penalties totaling 
h are allocated to the respective alleged violations as follows: 


Total Settlement Penalties in This Proceeding 


$1 


Richard C. Steffey 
Administrative Law Jud 
(Phone: 703-756-6225 


Distribution: 

Darryl A. Stewart* Esq., Office of the Solicitor, U. S. D 
of Labor, Room 280, U. S. Courthouse, 801 Broadway, Nashv 
37203 (Certified Mall) 

Karl S. Forester, Esq., Attorney for Eastover Mining Co., 
Forester, Buttermore & Turner, Forester Building, First S 
Harlan, KY 40831 (Certified Mail) 


Civil Penalty Proceeding 


.RY OF LABOR, 

SAFETY AND HEALTH 
IlSTRATION (MSHA) , 

Petitioner : Docket No. SE 81-50 

V. : A. C. No, 40-02512-03009 W 

lOOM TIPPLE, 

Respondent : Moon Tipple No. 2 

DEFAULT DECISION 

inces: Darryl A, Stewart, Esq., Office of the Solicitor, 

U. S. Department of Labor, for Petitioner; 

No one appeared at the hearing on behalf of Respondent. 

Administrative Law Judge Steffey 

len the hearing in the above-entitled proceeding was convened in 
ville, Kentucky, on May 12, 1982, pursuant to written notice of 
; dated April 5, 1982, and received by respondent on April 7, 1982, 

. for the Secretary of Labor entered his appearance, but no one 
id at the hearing to represent respondent. 

ider the provisions of 29 C.F.R. § 2700.63(a), when a party falls 
»ly with an order of a judge, an order to show cause shall be dl- 
to the party before the entry of any order of default. An order 
7 cause v;as sent to respondent on May 17, 1982, pursuant to section 
5 ( 3)9 requiring respondent to show cause why it should not be found 
.n default for failure to appear at the hearing convened on May 12, 
Since respondent had failed to reply to the prehearing order Issued 
•y 5, 1982, in this proceeding, the show-cause order also required 
lent to explain why it should not be held in default for failure to 
• the information requested in the prehearing order. A return re- 
.n the official file shows that respondent received the show-cause 
m May 20, 1982. Respondent was required to answer the show-cause 
)y June 7, 1982, but no reply has been received. 

‘spondent's owner, Mr. Billy Moon, called me at the motel in Bar- 
-le about 7:30 p.m, on May 12, 1982, to explain why he had not been 
: at the hearing when it was convened about 1:30 p.m. on May 12, 

The reason given by Mr. Moon for not appearing at the hearing was 
j had left home in plenty of time to drive to Barbourville before 
iring was due to commence, but the steering mechanism on his truck 
working and it was necessary for him to take his truck to a garage, 
m said that it first appeared that the steering could be repaired 
i for him to drive to Barbourville before the hearing, but subse- 


not be repaired in time Cor him to b€ at the hearing, but he was 
that MSHA's counsel, the reporter, MSHA's witnesses, and the juci 
ready left the building where the hearing was to be held. 

The personnel in MSHA's Barbourvilie Office have always adv 
promptly in the past when I have received telephone calls. I wa 
30 minutes after the scheduled hearing time for Mr. Moon to appe 
the hearing was convened, and I did not leave the hearing room f 
hour after the hearing had been scheduled to begin. Therefore, 
ficult for me to understand how Mr, Moon could have called me as 
It became clear that his truck could not be repaired in time foi 
appear at the hearing. 

Mr. Moon stated in his phone call to me on the evening of ^ 
his defense in this proceeding was that new equipment was being 
the tipple when the citations were issued and that no coal was t 
essed. All of the civil penalties sought in this proceeding are 
violations of section 104(b) of the Act because, according to tf 
of withdrawal, respondent continued to operate its tipple after 
drawal orders had been issued. There is nothing in the official 
explain why respondent would have continued to operate its tippl 
testing purposes, after withdrawal orders had been issued. 

Moreover, the four withdrawal orders Involved in this procc 
little relationship, if any, to the mechanical operation of the 
The foregoing statement Is based on the fact that the underlying 
were for (1) failure to replace a shattered windshield in an enc 
(2) failure to provide a certified person to make examinations 1 
ous conditions, (3) failure to submit a noise survey as to two i 
and (A) failure to record the results of examinations of electro 
men t . 


In any event, the show-cause order gave the operator an opj 
to explain why he failed to respond to the prehearing order, whj 
to give prompt notice of the fact that his truck had broken dowi 
his defense of testing new equipment would have been relevant fc 
ance of penalties for continuing to operate after withdrawal ore 
been issued. 

Inasmuch as no reply to the show-cause order has been subm: 
find respondent to he in default for failure to appear at the h( 
vened on May 12, 1982, and for failure to reply to the prehearii 
Issued February 5, 1982. Section 2700.63(b) of the Commission'! 
provides that "{w]hen the Judge finds the respondent in default 
penalty proceeding, the Judge shall also enter a summary order < 
the proposed penalties as final, and directing that such penalt; 


lly Moon Tipple, having been found in default, is ordered, within 
from the date of this decision, to pay civil penalties totaling 
which are allocated to the respective alleged violations as 


tation No. 979886 11/13/80 § 104(b) cited in Order No. 

986079 issued 9/19/80 $ 130.00 

tation No. 979887 11/13/80 § i04(b) cited in Order No. 

986080 issued 9/19/80 150.00 

tation No. 979889 11/13/80 § 104(b) cited in Order No. 

979888 issued 11/13/80 125.00 

tation No. 983862 11/13/80 § 104(b) cited in Order No. 

986077 issued 9/19/80 300.00 


tal Civil Penalties Proposed by Assessment Office $ 705.00 

Richard C. SteCfey 
Administrative Law Judge 
(Phone: 703-756-6225) 


Jtlon : 

rryl A. Stewart, Esq., Office of the Solicitor, U. S. Department 
Labor, Room 280, U. S. Courthouse, 801 Broadway, Nashville, ‘I’N 
103 (Certified Mail) 


Lly W. Moon, Owner, Billy Moon Tipple, Box 314, Monteagl.e, TN 
356 (Certified Mall) 


SECRETARY OF LABOR, 

MINE SAFETY AND HEALTH 
ADMINISTRATION (MSHA) , 
Petitioner 

V. 


Civil Penalty Proceedln 

Docket No. KENT 81-228 
A.O. No. 15-07212-03016 

No. 21 Mine 


SHAMROCK COAL COMPANY, 
Respondent 


DECISION 


Appearances: Carole M. Fernandez, Attorney, U.S. Department 
Nashville, Tennessee, for the petitioner; Nevll 
Esquire, Manchester, Kentucky, for the responde 

Before: Judge Koutras 

Statement of the Proceedings 

This proceeding concerns a proposal for assessment of cl 
filed by the petitioner against the respondent pursuant to se 
of the Federal Mine Safety and Health Act of 1977, 30 U.S.C. 
charging the respondent with one alleged violation issued pr 
to t)ie Act and the implementing mandatory safety and health s 
Respondent filed a tijnely. answer in the proceedings and a hef 
on August 25, 1982, In London, Kentucky, and the parties appe 
participated fully therein. 


Issues 

The principal issues presented in this proceeding are (] 
respondent has violated the provisions of the Act and in^pleme 
regulation as alleged in the proposal for assessment of civil 
filed in this proceeding, and, if so, (2) the appropriate civ 
that should be assessed against the respondent for the allege 
based upon the criteria set forth in section llO(i) of the Ac 

In determining the amount of civil penalty assessments, 
of the Act requires consideration of the following criteria: 
operator's history of previous violations, (2) the appropriat 



mpiiance ati-ei. ax me violations. 


Applicable Statutory and Regulatory Provisions 

The Federal Mine Safety and Health Act of 1977, Pub. L. 95-164, 
§ 801 ^ seq . 

Section llO(i) of the 1977 Act, 30 U.S.C. § 820(i). 

Commission Rules, 29 C.F.R. § 2700.1 et seq . 

:ions 


i parties stipulated to the following (Tr. 3-5): 

The subject mine is subject to the jurisdiction of the Act. 

At the time the citation issued in 1981, the mine had an 
annual coal production of 200,000 cons. 

The citation in question was issued by a duly authorized 
representative of the Secretary of Labor. 

The proposed civil penalty will not adversely affect the 
respondent's ability to remain in business. 

Once the citation was issued, the respondent acted in good 
faith in rapidly abating the cited conditions. 

Respondent's history of prior violations is reflected in 
petitioner's exhibit G-1, a computer print-out listing 
such violations. 

testimony and evidence 

•LA Inspector Joe M. Burke confirmed that he issued Che citation 
cion on April 8, 1981, because of the failure by the respondent 
L a test hole in the roof as required by its approved roof control 
ced January 7, 1980. He identified the applicable portion of 
1 as section 9, page 7, and indicated that it required a test 
be drilled to a depth of 12 Inches above the anchorage horizon 
Dolts being used during each production shift. The plan also 
d chat such a test hole be left open, plugged with a readily 
le plug, or painted with a distinctive paint to identify it as a 
le (Tr. 7-10). 



bolting crew had not been in the place in question during th 
While examining some loose roof bolts with Mr. Caldwell, Mr. 
looking for a test hole, but could not find one. Mr. Caldwe 
him that the roof bolting work had been done on the previous 
The nearest test hole which could be found was 150 feet back 
face. Since a fresh cut had been taken out of the number 1 ’ 
place, a test hole should have been made in that area, and M 
indicated that he Issued the citation for the first shift wh 
completed its work. Had the work been done on the second sh 
not have Issued any citation. He did so because he consider 
roof work had been done on the prior shift (Tr. 10-16). 

Mr. Burke believed that the respondent should have been 
violation in chat the first shift foreman should have conduc 
examination of the roof for the oncoming second shift. Mr. 
indicated that he checked the preshift record book and it di 
that any test holes were being drilled and it did not indica 
or roof abnormalities (Tr. 17). 

Mr. Burke stated that during his inspection he detected 
of 30 roof bolts were not properly torqued, and he determine 
was due to the roof bolting machine being out of adjustment 

On cross-examination , Mr. Burke confirmed that out of t 
mined in the number one entry of the 001 section, a fresh cu 
20 feet taken out in the number one working place was not bo 
but 31 feet of the roof was bolted (Tr. 22). He examined th 
working area and found no evidence of any test hole being dr 
Mr. Caldwell told him that all of the work had been done on 
shift (Tr. 25). Had the first shift drilled a test hole, Mr 
would have the entire remainder of the second shift to drill 
based on the amount of coal he produced during his shift (Tr 

Mr. Burke stated that the respondent's normal practice 
the test holes open and that on prior inspections at the min 
observed such test holes drilled in the roof (Tr. 27). The 
of such test holes is to determine the adequacy of the ancho 
strata where the roof bolts will be installed (Tr. 30). A t 
drilled in the area which had been permanently bolted in ord 
the citation, and this was done some five to ten minutes aft 
the citation (Tr . 33). 

Respondent's testimony and evidence 

James Napier , testified that he was the first shift for 
April 8, 1981, and he stated that the required test hole was 



oncrol plan and that he personally observed it after Mr. Burke's 
nspection immediately the next morning. The hole wns drilled approxima 
0 feet inby the last open crosscut approxlinately five to six feet from 
he right rib (Tr. AO). Me stated that wlien he learned that the citatic 
ad issued he asked the roof bolter to show him where he had drilled 
he test hole, and he person.-ilJy saw that hole as well as the one which 
as drilled to abate the citation (Tr. 41). 

On cross-examination , Mr. Napier confirmed that when he saw Mr. But 
he day after the citation is.sued he advised him that the test hole had 
een drilled on the first sliift (Tr. 43). lie also confirmed that he 
old Mr. Caldwell that the test hole was drilled (Tr. 45). 

C orbett Ca ldwell, second sliift section foreman, testified that on 
he day of the inspection he and Mr. Burke looked for the test hole and 
ould not find it. The tost holes are normally drilled through the midc 
f the roof, and in this case the hole had been drilled to the side, 
le determined that the hole had In fact been drilled when Mr. Napier 
dvised him of this the next evening. He went to the area and found 
ho hole and he indicated that it was hard to see because of the way 
he coal was cut. He Indicalod that this was the reason why he and 
Ir. Burke had not seen the hole during the Inspection (Tr. 49). 

On cross-exami nation. Mr. Caldwell confirmed that he found the test 
lOLe precisely where Mr. Napier said it was drilled, and he indicated 
hat he and Mr. Burke missed it bccau.se they were not looking in that 
rca. He could not recall, whether he should Mr. Burke the test hole 
feer he discovered it ('I'r. 51). 


icb uttnl test ! mony 

Inspector Burke was called in rebuttal and he confirmed that when 
e returned to the mine the day after he issued tlic citation, Mr. Napiei 
lentioncd the test hole to him and indicated that one had been drilled, 
'owever, he could not recall Mr, Caldwell mentioning the test hole, nor 
ould he recall looking for it on that day (Tr. 58). 

Mr. Burke stated that even if he had found a test hole the next da> 
hare would bo no way that he could determine wlien it was drilled, lie 
ndiccated that at the time of his inspection, the person who would have 
rilled the hole and the shift foreman had already gone home (Tr. 62). 

1g also conceded that the tost hole could have drilled as stated by Mr. 
iid had he gone back to look the next day he would not have vacated the 
itacion because he found none during his inspection (Tr. 64). 


be drilled in the roof on a horizontal plane of 12 inches, 
ansxver to the charges the respondent maintained that under t 
control plan the respondent was only required to drill such 
sometime during the shift* and that the inspector acted prem 
by issuing the citation before waiting for the end of the sh 
short, respondent initially argued that the test hole would 
drilled had the inspector not acted hastily and prematurely 

At the hearing respondent's counsel stated that during 
tion of Che facts surrounding the citation in preparation fo 
discovered evidence that the required test hole had in fact 
on the first shift. This evidence was presented at the hear 
testimony by the first shift foreman James Napier. I find M 
to be a credible witness, and I accept his testimony as proo 
fact that the test hole was in fact drilled, and I Cake 'note 
Burke's testimony that it was possible that the hole was dri 
testified to by Mr. Napier. 

It seems clear to me that on Che facts of this case the 
issued the citation because he found no test hole had been d 
the first shift. He and the second shift foreman looked for 
in an area where it would normally have been drilled. They 
did not look at Che area where the first shift foreman state 
located . 

The pertinent roof control provision, paragraph nine, e 
requires that a test hole he drilled during each production 
Since no production had taken place on Che second shift at t 
Che inspection conducted by Inspector Burke on April 8, 1981 
was issued because he found no evidence that Che test hole h 
drilled on the Immediate preceding first shift which had jus 
The roof area which had been completed on that shift was ful 
(TR. 35-37). 


Conclusion and Order 

After careful consideration of all of the testimony and 
adduced in this case, I conclude and find that Che responden 
has established that the required roof control test hole was 
drilled as required by its plan. Under the circumstances, I 
chat Citation No. 990824, issued on April 8, 1981, charging 
of mandatory safety standard 30 CFR 75.200, IS VACATED, and 
IS DISMISSED. 


Smith, Esq., Smith & Emmons, 110 Lawyer Street, Manchester, KY 
(Certified Mail) 



RICHARD E. BJES, 

Complainant 


V. 


CONSOLIDATION CO/\L COMPANY, 
Respondent 


Disc rimina t ion Compl a in 
Docket No. PENN 82-26-D 
Laurel lline 


DECISION 


Appearances: Carson Bruening, UIWA District //2, Edensburg, 

for the complainant; Jerry E. Palmer, Esquire, 
Pennsylvania, for the respondent. 


Before : 


Judge Koutras 


Statement of the Case 

This proceeding concerns n complaint of discrimination f 
the complainant against the respondent pursuant to section 10 
Federal Mine Safety and Health Act of 1977. The complaint wa 
the Commission after the complainant was advised by MSHA chat 
of his complaint did not disclsose any discrimination under th 

Tlie complaint filed by Mr. Bjes in this case states as f 

I was removed from the mine at 7:30 p.m. on July 30 
1981., and informed that I was being suspended with 
intent to discharge effective immediately for refus 
to run a shuttle car, chat in the opinions of the m 
safety committee, Federal Inspector Cliarles Burke a 
myself was a hazard to myself and members of my ere 
The problem was caused by my size and the lack of r 
in Che car. A safety grievance and a regular griev 
were then filed which sent the case into arbitratio 
The arbitrator’s decision was that I would be suspc 
30 working days. I feel that my individual safety 
rights were violated and Chat I was disciplined ill 
under Federal law protecting my right to a safe wor 
place. 

Respondent filed a timely answer denying chat it liad dis 
against Mr. Bjes, and asserting that Che action taken against 
result of irisubordination because of Ills failure to comply wi 
management order to operate the shuttle car in question. 


Issues 

The principal issue presented in this ense is wliether Mr, Bjes' 
refusal to operate the shuttle car in question was protected activity u 
the Act, and whether respondent's disciplinary action taken against him 
for this refusal is discriminatory under the Act. Additional Issues 
raised by the parties are identified and discussed in the course of thi 
decision . 


A pplicable Statut ory and Regulatory Provisions 

I. . Ttie Federal Mine Safety and Health Act of 1977, 30 U.S.C. § 3C 
et_ 

2. Sections 105(c)(1), (2) and (3) of the Federal Mine Safety anc 

iicnlth Act of 19 77, 30 U.S.C. §§ 815(c)(1), <2) and (3). 

3, Commission Rules, 29 CFR 3700.1 ct scg . 

Conolaituarat ' s Test im ony a n<i Fvidence 

Richa rd Bj es testified that on July 30, 1981 he was ordered to 
operate the aumbor 9 shuttle car, but he found it uncomfortable and he 
was unable to reach the brake pedal witii his leg and he could not steei 
with ills Ijand because his leg wa.s in the way. lie advised the shift 

boss of his difficulties, but wa.s told to try and operate it anyway anc 

operated tlie machine for tlic remainder of the shift. However, tlie nuicl 
liad to be shut down for repairs for two hour.s because he ripped off 
some motor hoses while trying to raamiever the machine in tlie section. 
The car in question is a low profile machine and then he experienced 
difficulty in reaching the controls so ns to fncilitate backing in and 
out of areas where pillar extraction was taking place. After the shif 
was over lie discussed the matter with a safety committeeman and with 
niii\e foreman Mofrichtcr. After his discussion wi.th Mr. Uofrichter, he 
was under the impression that someone else would be assigned to the lo' 
profile maciilne and tlint he (Bjes) would be assigned to a high profile 
car wliich had more room under the operator's overhead canopy. 

After returning to work the next day, Mr. Bjes stated that he tol^ 
the section boss that he was not going to operate the lov/ profile car 
and that Vie was supposed to operate the high profile one instead. Aft^ 
checking with tlic office, his boss told him he was to operate the low 
profile nuaclune, and when Mr. Bjes refused to operate it Mr. Hofrichte 
and the safety committeeman came to the section and Mr. Bjes demonstra 


Mr. Djes stated that after returning to work after his ? 
ho was assigned to the same low profile shuttle car and attet 
operate it. He did so because he lost his arbitration case c 
his initiai refusal to operate the machine. He ran the ear I 
but was injured when he struck his knee on the steering wheel 
to scop the machine while pulling in behind a continuous min: 
He suffered a fractured knee cap and torn ligaments, underwet 
and was Incapacitated for five months. Mr. Bjes stated furtl 
Inspector Burke's accident report reflected that the injury t 
by his leg being positioned above the steering wheel, and inf 
going outside the wheel when he attempted to stop the macliint 
went inside, thereby causing his Injuries (Tr. 20). 

On cross-examination , Mr. Bjes confirmed that he had wo: 
the respondent for some six years. He also identified the i 
to operate as a standard low profile shuttle car, and stated 
were two additional cars operating in tlie section at the sanu 
low profile machine and one a high profile machine. Prior c< 
he operated a scoop in the four east section, but would "fll 
shuttle car operator when the regular operator did not show 
He estimated that he operated a shuttle car on and off for s 
prior to July 1981, but always on a "fill in" basis. His rc, 
classification was as a scoop operator and he operated a scoi 
of Che time and the shuttle car five percent of the time (Tr 

Mr. Bjes confirmed Chat prior to July 1981, he operated 
low profile number 10 car, and while he complained to manage 
the machine was too small, he did not Invoke his safety righ 
stated that he regularly operated the high profile number fo 
until July 2? or 28 when the regular operator returned to wo 
(Bjes) was reassigned to the low profile car. Mr. Bjes conf 
he understood that seniority on his crew dictated that he wo 
required to operate the number 9 shuttle car, but that he de 
was unsafe during the course of the shift and not when the r 
operator (Wall) returned to work (Tr. 27-29). 

Mr. Bjes indicated that the number 9 machine was not de 
and he explained how he tore the hose off the machine on Jul 
while operating it in the section. He reported the damage t 
foreman Wayne Ross, and he stated that Mr. Ross told him to 
machine because he could not steer it around the corner. Mr 
confirmed that when he met with Mr. Uofrichter, both he and 
committman John Adams were left with the impression that he 
to the higher profile machine (Tr. 3A). 


I it safely since he does not consider It safe "when you have to operate 
with your knees under your chin" (Tr. 35). 

Mr. Djes stated that at the time Mr. Ross removed him from the 
ichine he did not tell him of his injury and that Mr. Ross assigned him 
) some belt work. Mr. Rjes walked to the belt and commenced shovelling 
)rk, but did not report his injury bectiuse "if we would report every 
.ttle injury we get during the course of the shift we wouldn’t get 
ly work done" (Tr. 37). He indicated tliat at Che time of his injury 
! thought he had simply "twisted his knee up a little bit" and commented 
lat this "happens all the time in the mines" (Tr. 37). 

On redirect , Mr. Bjes stated that a "few people" had previously 
:en removed from shuttle cars because of their si:^e and inability to 
lerate the machines, and that there had never been any questions about 
; and no disciplinary action was ever taken against them, he confirmed 
lat Consol did not contest his injury compensation claim, and tliat mine 
inagement found that tlie cause of the accident was that he was "injured 
lile operating the shuttle car and my left knee struck tlie steering 
leel" (Tr. 38-39). 

In response to bench questions , Mr. Bjes identified one Mike Wyatt 
I an operator taken off the same machine two years ago because. ho could 
It safely operate it. He also stated tlint "everybody that run that 
luttle car complained that it was too small no matter what their size was 
'r. 40). He also indicated chat the problems with low profile siuittic 
irs has been discussed at union safety committee meetings and that he 
ivoked "his individual safety rights and I got fired for it so I guess 
'erybody is afraid to do anything" (Tr. 43). He also confirmed chat 
lobody ever refused to run it because it was unsafe. Everybody just 
:nc ahead and said, I guess I'll just run it, to keep out of trouble" 

’r. 43). He described his actions after he was injured as follows 
:r. 44-46) : 

JUDGE KOUTRAS : And then you went ahead 

T[!E WITNESS: I went home. 

JUDGE KOUTRAS: No, what was the 

THE WITNESS: They carried me out on a stretcher. 

JUDGE KOUTRAS: Let me see if I can you hit your 

knee on the shuttle car and you got off. And were you 
assigned to shovel coal then? 


JUDGE KOUTR/\S: Okay, so you weren't assigned to sliovci 
coal lor any extended period of time? 

THE WITNESS; No. 

JUDGE KOUTR.\S: Okay. 

THE WITNESS: I didn't even finish what T was supposed to 

do . 

JUDGE :<OUTR/\S: And then you were carried out of the mine 
on a stretcher? 

THE WITNESS: Yes, sir. To the hospital. 

JUDGE KOUTRtlS: And you were diagnosed as having a fractur 
knee cap? 

THE WITNESS: At the emergency room they diagnosed it as a 
possible fracture and torn ligaments with sprain or somctliing, 

JUDGE KOUTRAS: It wasn't actually torn ligaments of 
fracture, just possible but, in any event you were incapacitaCe 
right? 

THE WITNESS: Right. 

JUDGE KOUTRAS: How long were you off work? 

THE WITNESS: Five and a half months I think it was. 

JUDGE KOUTRAS: Due to that injury? 

THE WITNESS: Yes, sir. I ended up getting operated on nr 
the recovery after chat. 

hi.s salary as a scoop operator was the sar 
He also indicated that he volunteei 
ng to run the shuCtle car, and that 
ob or take alternate work while hd 



so serves as chairman of che mine safety conunittec. He confirmed 
rior to the instant litigation, Ray Slefert was taken off the 
e car because he could not operate the car safely and efficiently 
his size and he was not disciplined for this. Mr. Borella confirmed 
e was present on July 30, 1981, in the section in question with 
1 inspector Charles Burke and Mr. Bjes. Mr. Rjes demonstrated 
oblem he was having with the shuttle car in question. Mr. Bjes 
eat difficulty in reaching the brake, and when he did so l)is left 
ould get above the steering wheel itself which in turn created 
lem in steering the machine. Mr. Borella stated that Inspector 
indicated to him that because of his (Borella’s) size, he couldn't 
e machine safely. Mr. Borella indicated that Mr. Burke sat in 
chine and also took some measurements, and commented tlaat it was 
le to make some modifications to the machine to alleviate the 
roblems (Tr. 

r. Borella confirmed that after Mr. Burke looked at the machine, 
rella) advised Mr. Bjes that he agreed with Ills conclusion that 
Id not operate the car safely, and that he cild so on the assumption 
he machine could be modified to permit Mr. Bjes to operate it safely, 
rella also indicated that he made his recommendations concerning 
e modifications to Mr. Hofrichtcr. Ulien Mr. Hofrichtcr rejected 
commendations as invalid, he (Borella) advised Mr. Bjes that he 
not operate the machine and Indicated that ”wc will go through 
er actions being necessary to alleviate this problem" (Tr. 57). 
rella confirmed that he was not disciplined for advising Mr. Bjes 
operate the machine, and ho believed that he acted within his 
iction as a safety cPninit tecnmi in advising Mr. Bjes not to operate 
chine (Tr. 59). He also confirmed that he specifically suggested 
Hofrichter that Mr. Bjes be taken off the luacliine, rciissign 
another machine, or assign him other work (Tr. 60). However, 
ment believed they had the right to assign him to tlie same machine, 
confirmed that the arbitrator denied Mr. Bjes' relief because 
bitrauor did not believe that his operation of the macliine 
tuted an Imminent danger (Tr. 62). 

r. Borella confirmed that he was aware of the fact that Mr. Bjes 
jured upon his return to work, but does not have a copy of the 
at report. He also confirmed that some modifications were made 
machines but that operators still complained with operational 
ms while running them. Management cook the position that they 
purchase any equipment they desired, and the union's position 
at che men would operate the machines if they can do so safely 
3). He believed that Mr. Bjes had a legitimate reason for refusing 
rate the machine even though Che arbitrator did not believe that 
Inent danger existed under the contract, and he believed "it was 
oollsh to even consider to make somebody do something that they 
s unsafe when there is a way chat can be alleviated (Tr. 65). 


imsaie, Lucaiiy unsaiu v.ir. o/^. ooine o i. Liie upeiauui b art 
in scature that Nfr. Bjes, and sonie arc larger, and he concedG( 
of the other operators have invoked their safety rights (Tr. f 
He believed Mr. Bjes acted in good faitti in asserting his rig! 
described some of the problems in operating tiie low profile c; 
He conceded time Mr. Bjes* complaint about the car in qiiestloi 
to be peculiar to him and that no one else complained to the ] 
they intended to shut the machine dov-/n and invoke their Indlv 
safety rights (Tr. 7A). He concurred in rir. B.ics' judgment tl 
cotiLd not operate the machine safely (Tr. 74). He confirmed 
is six feet five inches tali and weighs 260 pounds and is sigi 
larger that Mr. Bjes (Tr. 75). 

Re spondent's Testimony and Evidence 

Waviie T. Ross., section foreman, testified that Mr. Bjes ' 
assigned to his crew on Monday, July 27 , 1981, and that the ii' 
crew was working in the four cast section on retreat mining wi 
identified a scale map of the section (exhibit R-1), and test 
to where mining work was taking place, Including tlie areas wlr 
shuttle cars were operating (Tr. 114-119). Mr. Ross indicate' 
shuttle cars ^s'ere operating on the section at that time, and 
them as car numbers four, nine, and ten. The number four car 
high profile off-standard car, the number nine is a low iDrofi 
car, and tho number ten is a low profile off standard car. 0 
cars four and nine wore used and the mine operator purchased 
profile cars because of the height of the coal. Mr. Bjes was 
the number nine car on July 28th, and Tim Peterman was opera 
number four car, and he did not nuike the initial car assignme 
senior operator has his choice of cars (Tr. 119-121). 

Mr. Ross testified that during the shift on July 28, Mr. 
him that lie was running his machine only in low gear, and Mr. 
that it v/as due to a bad trammer. He observed nothing out of 
with regard to the manner in which Mr. Bjes was operating the 
he observed him uu\ke two or three trips prior to his making t 
concerning low gear, Mr. Bjes also stated to iiim that he "co 
understand why the company buys junk", and when afternoon sht 
Bill Ross visited the section that day he discussed Mr. Bjes’ 
with him (Tr. 124). Mr. Wayne Ross confirmed that the machin 
during tliG siiift, and a report he identified reflected that i 
for 45 minutes because of a damaged iiydraulic hose on tlie cor 
and he explained that the damage occurred wlien the machine ra 
lump of coal on the Cram road (exhibit R-2; Tr. 125). Hr. Ro 
a schematic drawing of the shuttle car, explained where the d 
sustained, and indicated that it was not caused by the car ru 
the coal rib (exhibit R-3; Tr. 127). 


m that he was not going to operate the number nine car because it 
s unsafe and this was the first time Mr. Bjes had made that claim to 
m. When he asked Mr. Bjes to explain, Mr. Bjes told him that he was 
vlng trouble working the pedals, and he refused to operate the machine 
d advised Mr. Ross that he was invoking his individual safety rights. 

. Peterman then refused to operate machine number nine and stated that 
f Bjes dldn^t have to run number nine car he didn't have to run it 
ther" (Tr. 129). However, Mr. Peterman agreed to operate the machine 
ter Mr. Ross advised him he was going to find out what was going on. 

Mr. Ross stated that his crew worked again on Thursday, July 30, 
d chat he discussed Mr. Bjes* refusal to operate his machine with Mr. 

,d the three of them had a meeting that same day. Mr. Bjes was asslgne 
ternate work, and during the rest of the day meetings were held betwee 
presentacives of the safety committee, mine management, and a federal 
spector. At no time did Mr. Ross hear Mr. Bjes offer to operate the 
.raber 10 shuttle car. Mr. Ross expressed an opinion that Mr. Bjes 
erated Che number four car safely during the entire shift of July 28, 

■A he saw no problems with Mr. Bjes operating the car. Anotl\er opornto 
rger chan Mr. Bjes, operated the number nine car without any problems 
T two or three months in the section and he identified him as Dave Mon 

Mr. Ross stated chat Mr. Bjes returned to work on September lA, 198 
d was assigned to his crew on Che same four east section operating the 
imber nine shuttle car. Mr. Peterman was operating the nuniber four car 
this time. After a couple of Crips, the miner operator (Cecil Wall) 
ked him to take Mr. Bjes off the car because he (Wall) thought that 
Bjes was not trying to operate it safely during the retreat mining 
lich was going on. He immediately removed Mr. Bjes from the macl^ine 
;d explained to him that Mr, Wall had complained that he wasn't trying 
' operate it safely, and Mr. Ross agreed with Mr. Wall that this was 
e case (Tr. 133). Mr. Ross then reassigned Mr. Bjes to labor work 
levelling the belt, and Mr. Bjes did not inform him about any injuries 
that time (Tr. 13''t). 

Mr. Ross stated that after assigning Mr. Bjes to belt work, he 
served him walking toward the belt area and chat he was "walking Cine" 
out an hour later when he discovered that Che belt was not running, he 
me to see why and observed Mr. Bjes sitting by the power center. 

Bjes advised him Chat he had injured his knee and Mr. Ross summoned 
lift foreman Bill Ross to come to the area and take Mr. Bjes away. 

Bjes was taken away on a stretcher and Mr. Wayne Ross could not expl 
'W Mr. Bjes was injured, but he did not believe he was injured on Che 
eering wheel of the car because Mr. Bjes had complained that his knee 
IS positioned above the steering wheel (Tr. 135). Mr. Wayne Ross confi 
lat Bill Ross is his brother (Tr. 137). 


JUDGE KOUTRAS: Mr. Wall was running a continuous 
mining machine? 

THE WITNESS: Yes. sir. 

JUDGE KOUTRAS: Mr, Bjes was running a sV\uttle c? 

THE WITNESS: Yes. sir. 

JUDGE KOUTRAS: And the two work in tandum? The 
loading process? 

THE WITNESS; Yes, sir. Once Mr. Bics got three 
loaded he put on a big show, crawled out of the buggy- 

JUDGE KOUTRAS: Now, wait a minute, don't charact 
as a big show just tell me what he did. 

THE WITNESS: Okay, he took his time changing arc 
in the seat. 

JUDGE KOUTRAS: Okay. 

THE WITNESS: Mr. Wall felt that it was unsafe, 
want Co do it that way. 

JUDGE KOUTRAS: Do what? Change seats? 

THE WITNESS: No, the way he was doing it. 

JUDGE KOUTRAS: And how was that? 

THE WITNESS: You can't turn around and you can t 
quick, which is the way you have to do it. But, Mr. I 
want to do it quick. He wanted to take his time. 

Mr. Ross confirmed that Mr. Peterman was not disciplir 
refusing to run his machine because he gave him a second of 
as he did Mr. Bjes, and he can it (Tr. 143). He confirmed 
mining the continuous miner operator wants the shuttle car 
as quickly as possible because all the coal Is gone and it 
and the fact that one car operator is not as swift as anotl 
to take him off the car. When asked to explain why Mr. Bj« 
move in and out as quickly as other operators, Mr. Ross stc 
was his opinion that Mr. Bjes did not wane to because he d: 
to run the number nine car and Hr. Ross believed he was "s! 
and wanted to make an issue over it. However, he could no( 


c i ti xiiicii utj iiau uecii j.ajuttiu, ouserveci a laci inarK DUC uOCfiLng unusiiai. 

■ ticed no swelling (Tr. 151). Hr. Rofss did not follow up on Mr. Bjes' 
ion after he was taken away on a stretcher, and he subsequently 
d that he had fractured his knee cap (Tr. 151). Regarding 
terman's reluctance to operate the shuttle car, Mr. Ross stated as 
■s (Tr. 152-153): 

JUDGE KOUTRAS: Okay, this conversation with Mr. 
eterman now, I take it since Mr. Peterman had seniority 
n Mr. Bjes, that he would have the selection of which 
lachine to operate, correct? 

THE WITNESS: Yes, sir. 

JUDGE KOUTRAS: And wlien .Mr. Bjes suggested that 
e wasn't going to operate the number nine macliine, 
ou wanted to get on witli your production, you wanted 
o get die matter resolved, you wanted to go aliead, 
ou suggested that Mr. I’eterman make a switch for tlie 
ime being, is that the way it was? 

THE WITNESS: Yes, sir. 

JUDGE KOUTRAS: And Mr. Peterman did not object? 

THE WITNESS: At first he did, yes. 

JUDGE KOUTRAS: And that's when he made tlie comment, 
ell, if lie doesn't liave to run it, why do I? 

THE WITNESS: Right. 

JUDGE KOUTRAS: And his reluctance to run it would 
e on what, do you have any idea as to why Mr. Peterman 
lade that statement? Did he Independently believe 
hat he would be unsafe? Or is it simply that how come 
ou are treating him different than me? 

THE WITNESS: 1 feel that it was like, you know, why 
hould he get special treatment. If he doesn’t have to 
un it why should I? There was no question of safety with 
Ir. Peterman at all. 

JUDGE KOUTRAS: And so, he made the agreement to make 
he switch? 


THE WITNESS: Yes, he did. 


observing him load three shuttle cars and watching him un 
at the clumping point. He then flagged him down and inqui 
"problems" he was having with the car and Mr. Bjes explal 
couldn’t cun the car in second gear. Wien Mr. Bjes began 
by moving his feet, Mr. Ross was called to the phone and 
(Tr. 160). He next returned to the section on July 30, 1 
of Inspector Burke and safety committeeman Borella. He h 
comment chat he observed no imminent danger and that he ( 
reason why Mr. Bjes or anyone else could not operate the 
has observed other men bigger than Mr. Bjes operate the r 
with no problems, and he never heard Mr. Bjes volunteer t 
number ten car (Tr. 161). 

On cross-examination , Mr. Ross explained that "runni 
second gear" means that the car is operated in a faster n 
stated further than when Mr. Bjes told him he was not goi 
car in second gear, he said nothing to him and had no tin 
the situation. However, he did recall Mr. Bjes explain t 
not reach the machine brake pedals while driving the maci 
(Tr, 166-167). 

Thomas Hof richter testified that in July 1981, he wr 
foreman and acting superintendent at the mine in questior 
is still serving as acting superintendent. He confirmed 
Mr. Bjes in July 1981, with intent Co discharge him, and 
letters given to Mr. Bjes concerning the suspension and c 

R-5). He also confirmed that Mr. Bjes was discharge 
for refusing to operate the number nine shuttle car in tl 
section. Mr. Hofrichter also identified a copy of the "e 
rules" which are posted at the mine (Hxh. R-6), and indie 
No. A covers insubordination for refusal to perform work 
comply with a supervisor's direction (Tr. 168-170). 

Mr. Hofrichter confirmed that Mr. Bjes filed a grie^ 
his suspension and that it went to arbitration. He indl< 
received a thirty-day suspension rather chan being dischi 
the arbitrator issued this penalty because it was a first 
previous bad work record by Mr. Bjes, and Che arbitrator 
as to whether the case before him was a safety grievance 
case (Tr. 171). 

Mr. Hofrichter testified that he first learned of ai 
problem with the shuttle car in question on Wednesday, Ji 
when Mr. Wayne Ross advised him that Mr. Bjes was having 
the car. Mr. B'jes came to see him in the company of safi 


advised .^ir. ojes tnac ne would look au i^uHSiute soiucions, including tc 
switch Mr. Peterman, but indicated that Mr. Peterman was the senior mar 
and would have the choice as to which car to operate (Tr. 173). The ne 
day, Mr. Ross advised him that Mr. Bjos refused to rim the car and had 
indicated that Mr. Hofrichtcr told him that he did not have to because 
he would switch to another car. Mr. Hofrichtcr advised Mr. Ross that 
this was not the case, and that he told Mr. Bjes that he was to operate 
the car until a solution to the problem was reached. Another meeting v 
held that day with Mr. B.ies, and union and management people were prese 
Mr. Bjes again stated that he would not run the car because he did not 
believe it was safe, and Mr. Ilofrichter advised him that his intent wae 
not to effect an immediate switch, and that Mr. Bjes was to oper£ito the 
car untiJ. the problem was solved. Mr. Bjes then informed him that he 
was invoking his safety rights and refused to operate the machine (Tr. 

Mr. Hofrichter stated that after the aforementioned meeting, the 
union representatives advised him that they would summon Federal Inspet 
Burke to the mine to look at the incichlne. Later that day, lie entered 
the mine with the union safety committeemen and, a company maintenance 
foreman, and Mr. Bjes was summoned to the face area wliere the number 
nine shuttle car was parked. The operator pulled it back into tlie roac 
and Mr. Bjes sat in tlie car and demonstrated his prol)lem with operatliu 
Che machine. Mr. Bjes sat in the seat facing Inliy, and operated tlie. bi 
pedal, the tram, and the steering wheel, lie Llien sat in the seat facii 
the opposite direction (outby) .and did Che same thing. However, at tlu 
point Mr. Bjes advised him chat he had no problem in that position, but 
that his problem was in sitting facing Inby, and in that position he 
e.xperienced a problem in turning the seat anti Lliat he couldn't stand 
Che canopy when he turned. Safety conimltteeman Adams was asked whethei 
he saw any imminent danger connected with tlie prolilcms demonstrated by 
Mr. Bjes and replied "no". Mr. Hofrichtcr then climbed into the car ar 
had no problems with it and he stated that he "really didn't uuderstanc 
the problem" (Tr. 177-178). 

Mr. Hofrichtcr stated that when In.spcctor Burke arrived to 1 ook 
at Che car in question, he announced that he was there to determine whe 
an iniininent danger existed and he proceeded to climb into tlie car and 
take (neasuraments , He also asked Mr. Bjes to demonstrate any problems, 
and Hr. Burke then concluded that no imminent danger existed, and ncivii 
Mr. Bjes chat it was safe for him or anyone else to run the machine 
(Tr. 179). Safety committeeman Borella also agreed that no imminent 
danger existed, hut Mr. Hofrichter conceded that both Mr. Borella and 
Mr. Burke did comment that some "hazards" and "problems" did exist wit! 
the operation of the machine. He explained that these problems were it 
connection with the canopy height, the seat location, and the possible 
relocation of the machine brake pedals, but that Mr. Burke advised him 
there was nothing he could do about these items and that it was "betwef 
you and the men as far as what solutions you come up with" (Tr. 180). 


that car. And he could continue to operaLe tnau i.aL \ 
such n time that we could look at the possil^illty of r 
it more comfortable for him by makinp, these changes. 

At that time I had made the decision that it's Sc 
for Rick Bjes to run that car and he was in turn goinj 
There was still more discussion among all the people i 
because, as I say, there were eight people. 

I tried to conununicatc with all the people ciiat \ 
there at the time. So then Wayne Ross can\G up to mo i 

well, what are we going to do? I said, as far as T'm 

concerned we've been through it ail and Rich is going 
run that shuttle car. 

In Che mean time Rick Borella, John Adams had wa 
down the Crack and I went over to Rich and said, you 1 
have been through this all now, it's time to get on ll 
shuttle car and go. 

He said, no, I'm not running that shuttle car, 

it's not safe for me Co run. He left, he went down tl 

crack and got Rick Borella and John Adams, they came 1 
up and asked me arc you suspending Rick witli the intoi 
discharge. I said, yes, I am. Because we've been tli 
Che full gambit. I've done everything chat I thought i 
physically and practical at the time and it's been re; 
and Ricli is to get back on the car. 

Kick said Chat as a member of the safety commit t' 
that ho was recommending that Rich not run that car. 
is a good time to tell him that I had already made tiii 
decision that Rich ivas going out of the mine and so W' 
ceeded out of the mine then. 

.Mr. Hofrichter indicated that the number nine and ten 
practically identical, and that at no time did Mr. Bjes of 
Che number ten car, and his refusal to operate one car was 
not operating the other one (Tr. 183). Mr. Hofrichter bel 
would liave encountered no hazards in operating either car, 
chat people of his size have operated both cars on a regul 
no problems (Tr. 186-187), lilhen asked whether he believed 
was acting in good faith when he refused to operate the ca 
replied (Tr. 187): 


Q. I'/haC is the basis Cor your opinion? 


A. Ic was right at the time that Wayne Ross was the 
■w section foreman. Rich Bjes was just in the process of 
jst being bumped back from the number four shuttle car to 
le number nine shuttle car. 

He saw the potential of operating number nine car 
itil he was able to bid off. And there really that 
iny bids available, there weren’t any bids available at 
>e time and he could see himself positioned in four east, 

I a retreat section, under Wayne Ross operating number 
.lie. And it was not something that he totally chose to 
) and this was his only way out. 

1 cross-examination , Mr, Hofrichter testified as to the dimensions 
machine, and he confirmed that at the time of the meetings under** 
with the union representatives, safety committeman Borella did 

2 nd that Mr. Bjes he removed from the machine in question in accordance 
le contract terms (Tr. 193-201). Vflien asked to explain why some 

2 operators were permitted to be taken off their cars, while others 
>t, Mr. Hofrichter responded as follows (Tr. 20^0 J 

A. It's a simple fact that the eyes of managers 
iniG as nil the other foremen at that mine to make the 
icisions as far as what is safe and what is not safe, 
int is practical, what is efficient for the operation 
: the mine. You see a guy operate and say yes, he 
in run a inacliine or no, lie can't run a machine. That's 
inagcments decision to make that determination. And in 
ic case wiLli the other ones it was decided that they weren't 
ipable of running the machine, so they v/ere taken off. 

)so p!i Groshol^ , section foreman, testified chat Mr. Bjes worked 
lis supervision from October 1980 to July 1981, in the four cast 

[le was initially classified as a scoop operator but operated 
lie car on and off filling in for the regular oporator. Sometime 
lary 1981, Mr. Bjes asked to be a.ssigned to the number four shuttle 
ICG he had seniority over the operator at that time. Mr. Hofrichter 
2 d the switch and Mr. Bjes was assigned as a shuttle car operator, 
rated the number ten car at times, and it too was a low profile car. 
fiber ten and nine cars were originally in the section, but after 
fiber four car was purchased, it replaced the number ten car which 
ten out of service to use as a spare. Mr. Bjes operated the number 
• without any problem and never claimed It was unsafe (Tr. 229-234). 
)sholz indicated that there is no basic difference between the 
Lng parameters of the number nine and ten shuttle cars other than the 
\at one is a standard car and the other an off-standard (Tr. 235). 


Complainant Bjes’ refusal to run the No. 9 shuttle car at th( 
on Thursday, July 30, 1981, is protected by § 105(c) of the i 
to perform work is protected under section 105(c)(1) of the j 
results from a good faith belief that the work involves safe: 
and if the belief is a reasonable one. S ecretary of Labo r/P; 
Consolidation Co al Co., 2 FMSHRC 2 786, 2 BNA MSilC 1001 (J980 
other grounds, sub Consolidation Coal Co. v. Marshall , 6i 
(3rd Cir. 1981); Secretary of Labor/Robineite v. United Cast. 
3 FMSHRC 803, 2 BNA MSIIC 1213 (1981); Bradl ey v. Bel va Coal < 
982 (1982). Further, the reason for the refusal to work mus 
to the mine operator. Secretary of I.abor/Dunmire and Estle ' 
Coal Co. , h FMSHRC 126 (1982). 

In considering the effect of a previous arbitration dec 
had denied Pasula's claims of discrimination, the Court, at 
1219, made the following observation: 

In this case, the considerations underlying t 
standards of gravity of injury in the Wage Agreeme 
and in the statute are different. The Wage Agreem 
requires the arbitrator to determine whether the 
hazard was abnormal and whetlier there was imminent 
danger likely to cause death or serious physical h 
The underlying concern of the Mine Act, however, i 
not only the question of how dangerous the condltl 
is, but also the general policy of anti-retal.iat i o 
(against the employee by the employer). Because t 
is a major concern of the Mine Act, it requires pr 
me rely that the miner reasonably believed that he 
confronted a threat to his safety or health. Thos 
honestly believe chat they are encountering a dang 
their health are thereby assured protection from 
retaliation by the employer even if the evidence 
ultimately shows that the conditions were not as s 
or as hazardous as believed. Questions of imminen 
degree of injury bear more directly on the slnceri 
and reasonableness of the miner's belief. (eniphas 
added) 

In a detailed footnote at 663 F.2d 1216-1217, the Pasul 
the right of the miner to refuse work, and although the Cour 
state any specifics, it did agree that there was such a righ 
when It stated: 


Thus, although we need not address the extent 
of such a right, the statutory scheme, in conjunct 


oeiiei caac specicic v/orK.Lni; couaicions or pracrices 
threaten his safety or he.iJth. 

. at. 1217 n. 6. 

In Pg.su t «.i the Commission established in j'oneral terms the right 
a miner to refuse work under the Act, but It did not attempt to define 
a specific contours of the right. In several decisions foUowivAg Pasu l.r 
2 Commission discussed, refined, and gave furtiior consideration to quest 
ncernlng the burdens of proof in discrimination cases, ''mixed-niotivatior 
schnrges", and "work refusal" by a miner based on an asserted safety 
zard. See ; M.SHA, e x rel . T homa s Robinet te v. United Cast Je Coal. Compar 

79-141-D, ApriJ 3, 1981, MSHA ex rel . Johnny N'. Chacon v. Phelixs D()dRe 

rporat Loti , W8ST 79-3''t9-DM, November 13, 1981. 

In R( jl) inet te , the Coinmission ruled that any work refusal by an 
ploycQ on safely grounds must be bona fide and made in good Faith. 

:)od faith" is interpretod as an "honest bejiof tliat a haxard exists", 
d acts of deception, fraud, lying, and deliberately causing a hazard 
2 outside the "good faith" definition enunci.'ited by the Commission, 
addition, tfic Commission held tliat "good faicli also implies an accompai 
le requiring validation of reasonable be.lief", but that "unrcasonnhl e , 
rational or completely unfounded work refu.sals do not commend themselves 
candidates for statutory protection'*. 

In fashioning a test for application of a "good faltfi" work refusal, 

2 Cumaiiss ion rejected the "objective, ascertainable Gvidence" test laid 
.m in Ga t eway Coal Cu. v. Mi ne Wor kers, 414 U.S. 368 (1973), and Insteac 
opted a "reasonable belief" rule, which i.s explained as follows at 3 
SIIRC 812, April 3, 198.1 : 

More conslsttuit with the Mine Act's purposes 
and legislative liistory is a simple requirement that 
the miner's honest percept ion be a reasonable one un<ler 
the circumstances. Reasonableness can be established 
at the minimum through the miner's own testimony as 
to the conditions responded to. That te.stimony can be 
evaluated for its detail, Inherent logic, and overall 
credibility. Nothing in this approach precludes the 
Secretary or miner from introducing corroboriitive pl\ysical, 
testimonial, or expert evidence. The operator mcay 
respond in kind. The judge's decision will be made 
on the basis of all the evidence. This standard does 
not require complicated rules of evidence in its 
ap [)i ica Lion . We are confident that such an approach 
will encourage miners to act reasonably without 
unnecessarily inliibiting exerci.se of the right itself. 

* *:!{***?%***** 


must have a good faith, reasonable belief in n 1 
condition, and if the work refusal extends to a 
self-help, the miner's reaction must be rcasonal 

In MSHA ex rel. Michael J . Dun mlre and James ks tle v 
Coal Company , WEST 80-313-D and WEST 80-367-D, February 5 
Commission defined further the scope of the right to refu 
the Act by adding a requirement that a statement of a hea 
complaint must be made by the complaining miner, and adop 
requirement t 


Wiiere reasonably possible, a miner refusin 
should ordinarily communicate, or at least atte 
communicate, to some representative of the oper 
his belief in the safety or health hazard at is 
"Reasonable possibility" may be lacking whore, 
example, a representative of the operator is nc; 
or exigent circumstances require swift reaction 
also have used the word "ordinarily" in our fo 
to indicate that even where such communication 
reasonably possible, unusual circums tances-“.suc 
futility — may excuse a failure to communicate, 
possible, the communication should ordinarily b 
before the work refusal, but, depending on clrc 
may also be made reasonably soon after the relu 

Complainant ' s arguments 

In his post-hearing arguments, complainant's represc 
that Mr. Bjes opted to invoke his individual safety right 
to operate the shuttle car in question after encountering 
on the shuttle car which severely limited his ability to 
After several near accidents, Mr. Bjes felt strongly that 
piece of equipment would in all probability leetd to a sei 
or death to himself or to another member of his crew. Ii 
conclusion, complainant's representative points to the f? 
his return to work following his 30-day suspension Mr. B 
a serious knee injury as a result of operating the sliutt 
Complainaac suggests that Mr. Bjes' refusal to operate tl 
is protected by Section 105(c) of the Act, as well as Ari 
Section (i) of the National Bituminous Coal Wage Agreemei 

In further support of his case, complainant's rei^re; 
that respondent Consolida tion Coal Company, as well as tl 
who heard Mr. Bjes' grievance, misinterpreted the aforeim 
provision by concluding that an employee has to be expos( 
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wiLii regciLU LU Lue tuis l xiiiuuy uy :3t:vt;fLciL 
•ing chat they operated the shuttle car in question without invoking 
r individual safety rights, complainant’s representative asserts that 
.v i dual safety rights are dependent on what an indivi dual miner believe 
be dangerous, and not what a collective group of miners believe. 

;her, the representative points to the fact that since two employees 
! removed from the shuttle car in question upon request, while Mr. Bjes 
lest was denied, this raises an inference that "the company had a 
ietta on Mr. Bjes". The representative suggests that the only reason 
■r employees declined to exercise their individual safety rights was 
of fear of "the exact repercussions experienced by Mr. Bjes". 

Finally, comp J a inan t ' s representative points out that two other 
.oyees had approached and complained to Richard Borella, Chairman of 
Mine Safety Committee, about the operation of the shuttle car in 
;cion, and chat even though MS!1A Inspector Charles liurke had observed 
; the car presented "a potentially dangerov\s situation", and made 
lain corrective recommendations, Mine Foreman Hofrichcer Ignored them, 

1 after Chief Mechanic Bill Young stated that any repairs would be 
>r . 


Co:n() la inan t ' s representative seeks the following remedies: 

1. Reimbursement of all lost Wciges incurred as a result of 
Mr. Bjes' suspension. 

2. All record of discipline involving this matter be removed 
f rom Mr, Bj os' file. 

3. Mr. Bjes not be required to operate this piece pf equipment 
in the future. 

)o nden t ' s arg umen ts 

Respondent argues that in order to determine whether Mr. Bjes valldil 
cised his I'lglit under section 105(c) of the Act on Thursday, July 30, 
by refusing to operate the No. 9 shuttle car, it must first be 
irniined whether he was acting in good faith, and if so, whether he 
a reasoniible belief ciiac his operation of Che shuttle car posed a 
ird . 

Respondent submits that upon an analysts of the testimony and 
iinentary evidence in this case, it seems clear that Mr. Bjes was not 
^ng lu good faith on Thursday, July 30, 198.1, and Che preceding two 
>, and that he has failed Co present substantial evidence to prove 
. he was acting in good faith when he refused to operate the No. 9 
;tlG car. Although he asserted at the hearing that he was sincere 
lis belief chat operating Che car posed a hazard, res]>on(lGnt submits 


operate the machine prove that he was acting in bad faith. 


In support of its position in this matter, respondent sta 
on the surface, this case may appear similar to the case of 
Consolidation Coal Company , 2 MSHC 1001 (Review Commission 198 
that case, the operator of continuous mining machine refused t 
operate the equipment after running It for an Iiour and a half, 
machine had been damaged In a roof fall and luid been repaired 
several gears luid been replaced, and tiie operator complained t 
making excessive noise which was hurting his ears and giving h 
headache. He made this complaint immediately to his section f 
the Commission held that this w>s a val id exercise of his right 
to do work posing a hazard beyond the hazards normally encount 
underground mining. 

Respondent maintains that the instant case is distlnquish 
the Pasiila case, in that in Pasula there was never a question 
sincerity of the oper«}tor*s motivation, whereas in this case 
of Mr. B)gs is subject to question. Although Mr. Bjes argues 
was motivated out of concern for his safety and tlie safety of 
miners, respondent snys Mr. Bjes invoked his safety right beca 
found the No. 9 car to be uncomfort.able , he realized he would 
operate it until he could bid to another job. 

In support of its conclusions that Mr. Bjes* motivation i 
respondent points to the uncontroverted evidence that Mr. Bjes 
the No. 10 shuttle car on numerous occasions, and that Safety 
Borella conceded that his investigation disclosed Mr, Bjes* op 
of the No. 10 car prior to July of 1981. Respondent also poir 
testimony of one of Mr. Bjes' former supervisors, Joseph Grosf 
Mr. Bjes operated the No. 10 car for him when the No. 9 car wr 

With regard to Mr. Bjes' contention that the No. 9 and IC 
even though they arc both low profile cars, are different beer 
^ =^t^-T»dard car and the other an off- s tanda rd, and that the trr 
and steering wheels arc in different positions, respondent ass 
its witnesses were of the opinion that there was no difference 
operating the No. 9 and 10 cars, and tliat this testimony is si 
by Exhibit No. 9, comparing the various dimensions of the rosf 
compartments and the distances between the pedals on the two s 
cars. 


In response to Mr. Bjes* attempt to prove his good faith 
that he in fact offered to operate the No. 10 car instead of i 


answer in this situation ann xc is quescionaoie wny nr. cjes waited unt 
Thursday, July 30, 1981, to mak.e such an oEfer If he ever did." 

Respondent suggests that consideration be given to Mr. Bjes' tlmir 
in invoking his rights under section 105(c) of the Act. In this regard 
respondent states that Mr. Wall, who was the miner operator, returned 
to work the week of July 28, 1981, and consequently, every member of th 
crew was bumped back. Mr. Bjes was bumped from the senior shuttle car 
operator to the junior one. His senior, Mr. Peterman, chose the No. 4 
car that Mr. Bjes had operated since January so Mr. Bjes was forced to 
operate the low-profile cars. Since the No. 10 car was the older one, 
the No. 9 car was used, and Mr. Bjes realized that he would be forced 
to operate the Mo. 9 car which by his own admission (with which Mr. Pet 
apparently concurred) was more uncomfortable than the No. 4 car until 
he was able to bid to another job. Thus, respondent concludes that his 
right to refuse unsafe work afforded him with an opportunity to remove 
himself from an uncomfortable situation. 

Further, respondent contends that Mr. Bjes failed to exercise his 
right immediately. On Tuesday, July 28, 1981, when he was first assigr 
CO the No, 9 car, he operated It for the entire shift, and did not tell 
his immediate supervisor, Wayne Ross, that he believed it was unsafe fc 
him to operate the machine. Mr. Bjes merely stated that he would not 
run the car in second gear. Although he did show the shift foreman,' 
William Ross, that he was having a problem with the pedals, he did not 
state that it was unsafe for him to operate the machine, and both of hi 
supervisors observed him operating the machine and did not believe thai 
he was running it unsafely. In these circumstances, respondent questic 
Mr. Bjes* sincerity. 

Summarizing its defense in this case, respondent maintains that tl 
record does not demonstrate that Mr. Bjes was exercising his right in 
good faith, and that given the fact that he operated the No. 10 car anc 
the timing of his exercise of his rights, his motivation in this case j 
very suspect. Even assuming chat one can find chat Mr. Bjes was sincei 
in his belief, respondent submits that It was not a reasonable one in 
that lie operated the No. 10 car In the past and never complained about 
that car even though the weight of the evidence is that the No. 9 and ; 
cars are similar. Further, respondent points to the fact that miners 
larger chan Mr. Bjes operated the No. 9 without alleging that their sij 
prevented them from operating the car safely, and Mr. Bjes did not 
testify that he had a physical limitation that limited the flexibility 
and use of his legs that would distinguish him from those other miners 


Finally, the respondent submits that little weight should be givei 
to Che injury Mr. Bjes received on September 14, 1981. Respondent mail 


stumbled on a lump of coal and found it convenient in ligtiL of iits C( 
with MSH/\ to claim that his knee bumped the steering wheel of the ah' 
car, and that his version of what happened is subject to further que; 
when one considers that his alleged problem with operating the N'o. 9 
was that his knee was above the steering vjheel . 

Findings a nd Conclus ions 

As indicated earlier, the critical issue in this case is whethe 
Mr. Bjes* refusal to operate the Number 9 Shuttle Car when ordered t 
do so was protected activitv under the Act. Mr. Bjos claims that he 
could not operate the shuttle car safely, and that management's Insi 
that it could be operated safely and that he should operate it, expo 
himself and his fellow crew members to possible injuries. On the oc 
the respondent maintains that the shuttle car could bo operated safe 
by Mr. Bjes, that he operated a similar car in tlie past with no comp 
that other miners of comparable size and weight operated the car in 
with no safety complaints, and that Mr. Bjes complaint really result 
from his displeasure over having to operate a low-profile machine wh 
he found uncomfortable. Under these circumstances, and in view of t 
guidelines set down in the discrimination decision.s previously discu 
it is necessary to explore the following issues: 

1. lilhcther Mr. Bjes registered and communicated any safety 
complaints with the operation of the shuttle car in questlo 

2. Whether Mr. Bjes' safety concerns connected with his being 
requires to operate the shuttle car in question were made i 
good faith. 

3. Whether the refusal by Mr. Bjes to operate the shuttle car 
in question was reasonable, and If so, whether the work 
refusal is protected activity under the Act. 

4. Whether respondent has carried its burden of showing that 
Mr. Bjes' suspension for insubordination was motivated by 
unprotected activities and that he would have been discipli 
anyway for refusal to operate his shuttle car. 

Statement of a Safety Complaint 

The record in this case establishes that as early as July 28, 1 
Mr. Bjes had complained to his section foreman Ross that he was havi 
difficulty operating the low profile No. 9 shuttle car. That initia 
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tter further. These compn]ints blossomed into n fuU-blown safety 
Int on duly 30, when Mr. Hofrichter, Mr. Bjes, safety chairman 
a, MSHA Inspector Burke, and possibly a few others had a meeting 
-together to explore the difficulties that Mr. claims he 

ving with the operation of the shuttle car in question. At that 
g Hr. Bjes decided to Invoke his Individual safety rights and 
ically advised mine management that his refusal to continue to 
e the No. 9 shuttle car was based on the. fact that he (Bjes) 
t believe iie could operate it safely. 

n view of the foregoing, I conclude and find that the record in 
ase supports a conclusion that Mr. Bjes communicated his belief 
the safety hazard presented in his operation of the shuttle car 
section foreman and to tlie acting mine superintendent prior to 
oposed discharge and subsequent suspension. 

r the Safety Complaint w a s Made in Go o d Fai th 

espondent suggests that Mr. Bjes' complaint was motivated by 
sire to avoid operating a low profile machine which he found to 
omfortablc while a^jaiting a successful bid on another job. Further, 
dent suggests that Mr. Bjes' complaint is a sham, that he conepeted 
y of .safety concerns, and that the injury which he suffered after 
turn to duty after serving his 30-dny suspension was the result of 
riking his knee on something other than a shuttle car. Respondent 
oints to the fact that Mr. Bjes’ claimed willingness to operate 
. 10 shuttle car was made Cor the first time in rebuttal during 

urse of tliG hearing, and only after the subject was brought up by 

tne.ss Borella. 

aving viewed Mr. Bjes on the stand during the course of tlie hearing 
s case, I find him to be a straightforward and credible witness, 
eve that he was sincere when he initially complained about the 
d shuttle car kitchen and the fact that he had problems reaching 
f the controls. I am not persuaded by the fact that other shuttle 
erators may have found no difficulties when they operated the 
e . The issvie is whether Mr, Bjes' difficulties were reasonably 
;d to any real safety concerns, and whether he was sincere in 
lating those concerns. Although it may be true tliat Mr. Bjes' 

ted offer to operate the No. 10 shuttle car may have been made 

:dly during the course of the hearing, well after the fact, it 
clear to me that Mr. Bjes' decision on July 30, not to operate 
r was Influenced to a great degree by some input from MSHA Burke 
his examination of the car in question, as well as by safety commicteem. 


and was not made to avoid operating the shuttle car to which 
assigned until something better could come along. 

Tti e Reasonableness of Mr. Bjes* Refusal to Operate the Shutti 

The record in this case reflects that at the time of hi!= 
Mr. Bjes had worked for the respondent for some six years. 1 
nothing to suggest that prior to the incident over the shutti 
Mr. Bjes was other than a good worker, that he was a chronic 
or that he had ever refused a work assignment. 

In addition to the testimony by Mr. Bjes with regard to 
difficulties he was experiencing in operating the shuttle cai 
gear (fast mode), there is the testimony by safety committeer 
that after Mr. Bjes demonstrated his difficulties in operatii 
on July 30, in the presence of MSHA Inspector Burke, he (Bore 
with Mr. Bjes' assessment that his continued operation of the 
in question presented a safety hazard. Mr. Borella communice 
agreement directly to Mr. Bjes and advised him that he could 
individual safety rights and refuse to operate the machine. 
HoCrichter confirmed that Inspector Burke sat in the machine 
took some measurements, and advised him that "it could be ha: 
that he should address the problems dealing witli the machine 
and the overlicad canopy. 

Prior to July 30, Mr. Bjes advised shift foreman Wllliai 
he has having a problem operating the N'o. 9 shuttle car. Al 
Indicated that he saw nothing unsual about Che manner in whi' 
was running Che car on July 28, he confirmed that when ha fl. 
down to inquire about any problems Mr. Bjes did tell him. i ha 
could not operate the car in second gear because he could no 
brake pedal. Just as Mr. Bjes was about to demonstrate his 
Mr. Ross was called away to the telephone and left the area, 
return until the July 30 meeting in the section. 

Section foreman Wayne Ross confirmed that as early as J 
Mr. Bjes would only run Che machine in low gear. He also co 
continuous mining machine operator Wall had complained about 
"taking his time" while changing his seat position in his ca 
loading process while in retreat mining, and that Mr. Wall c 
this to be unsafe since he wanted the shuttle cars to come i 
quickly during the loading process. Although Mr. Ross indie 
Mr. Wall complained about Che manner in which Mr. Bjes opera 
shuttle car, and attributed certain statements in this regar 
Mr. Wall was not called as a witness and did not testify. U 
circumstances, I have given little weight to Mr. Wall's purp 


LgllLi xuai I L ly LU iiio j-iidux i i L.y uu Lcctcu 


I- 1 K w 


In view of the foregoing, I conclude and find thut Mr. Bjes' 
afety concerns over his inability to operate the number 9 shuttle car 
;afely were reasonable. Under all of these circumstances, I conclude 
hat Mr. Bjes had a good faith reasonable belief that if he were forced 
,0 continue to operate the shuttle car in question on July 30, this woul 
lave presented a serious safety hazard to himself and to at least the 
liner operator in the section, and possibly to other miners who may 
lave been working on the section in close proximity to where ho was 
equired to operate the machine. Although the injury which he suffered 
0 his knee came afte r he served his suspension and returned to work, 
t does bolster his argument that requiring him to operate the sluittle 
;ar while he was cramped into the operator’s kitchen with his knees 
.n his face presented a real safety hazard. Although respondent believe 
,hac the injury may have been caused by Mr. Bjes falling and striking 
lis knee on a piece of coal, Che fact is that his testimony that he stru 
,C on the steering wheel of the machine remains unrebutted, and respondc 
iwn accident report, exhibit C-3, reflects that the knee injury occurred 
men Mr. Bjes attempted to stop Che car while making a turn and struck h 
mee on the steering wheel. The report also reflects that the car struc 
;he coal rib when the brakes were applied. 

Respondent’s defense 

Respondent's defense in this case rests on an assertion that Mr. B] 
•efusal to operate the shuttle car was based on his dislike for a maclilr 
/hich he found to be uncomfortable. In support of this theory of its ce 
respondent maintains that Mr. Bjes deliberately wont out of his way to 
lonjure up excuses for not operating the machine, including a suggestior 
)r Inference that his fractured knee-cap was self-inflicted. Respondeni 
ilso attempted to show that the No. 9 car was similar to another car whJ 
Ir. Bjes may have operated without any difficulty, that other miners of 
iomparable size operated the same or similar shuttle without any diffici. 
ind without filing any safety complaints, and Chat Mr. Bjes was observec 
)perating the very same car without any difficulty before he made his 
jafecy complaint . 

As indicated earlier in this decision, the issue presented in this 
:ase is whether Mr. Bjes reasonably and In good faith believed that the 
)peration of the shuttle car in question presented a safety hazard to IrJ 
Ihe fact that other miners of similar size and weight may have had no 
)roblems with the car in question is not that critical. While this fact 
flay weigh on the reasonableness of Mr, Bjes’ safety concerns, I have foi 
:hat these concerns were reasonable. Further, I rejected the "laundry ! 
)f miners who respondent claimed were able to safely operate tlie car 
[exhibit 0-1), and I note chat none of these miners v/ere called to 
testify. 


Lwo macnnnes aie ao aj.iiij.xdi., 

from an opcrncor's point of view. The testimony _ and cvldenc 
by Che respondent on this Issue consists of opinions by Mr. 
and section Grosholz. as well as the diagrams and measuremei 
three shuttle cars being used in the section (exhibits 0-3, 
Neither Mr. llofrlchter nor Mr. Grosholz were offered as expf 
and their is no testimony or evidence Chat they have operatt 
car in question. Further, while Che measurements of the No, 
machines are close, there are some differences in Che brake 
from Che operator's seat, as well as in the height of the o| 
seat. In addition, one car is a standard car, and the othei 
off-standard car. Thus, to this extent their are some oper; 
and I accept as credible Mr. Bjes' assertions that he was e; 
difficulties in operating the No. 9 car, and reject the res| 
assertion chat since the cars are so similar Mr. Bjes canno 

Conclusion 


On the basis of the foregoing findings and conclusions 
a preponderance of all of the credible evidence and tescimoi 
in this proceeding, I conclude and find chat Mr. Bjes has s. 
established chat requiring him to operate the No. 9 shuttle 
under the circumstances here presented constituted a safety 
himself, and possibly to his fellow miners. I further cone 
that Mr. Bjes promptly made his safety concerns in this reg, 
mine management, that his complaints in this regard were re 
made in good faith, and that his refusal to operate the car 
was protected activity under section 105(c) of the Act. Un 
circumstances, I further find and conclude that his initial 
subsequently reduced to a 30-day su.spension, constituted un 
discrimination under the Act, and his complaint of dlscritni 
with this CoTiiriission IS SUSTAINED. 

Remedies 


The record in this case reflects that Mr. Bjes' inttia 
from his job was modified after it went to arbitration and 
reduced the penalty to a 30-day suspension (exhibit C-A). 
his suspension, Mr, Bjes returned to work until the Septemb 
in which he injured his knee. He was incapacitated and did 
for four or five months. Upon his return to work after rec 
from his injuries, he was not required to again resume oper 
No. 9 shuttle car. Further, as of the date of the hearing 
counsel stated that the mine has been out of production and 
working there has been laid off. Assuming that Mr, Bjes is 
to work, he indicated chat because of his seniority he prob 
not be again assigned to operate that low profile machine a 
be entitled to bid on a better job (Tr. 258-259). 


iscriminaLiou compiainL kir. in iixs pusu-iiearinj^ arguineiiLb , 

r. Bjes' representiative requested the following remedies: 

1. Reimbursement of all lost wages incurred as a result 
of Mr. Bjes' suspension. 

2. All record of discipline involving this matter be 
removed from Mr. Bjes' file. 

3. And most importantly, Mr. Bjes not be required to 
operate this piece of equipment in the future. 

ORDER 

3. Respondent IS ORDERED to compensate Mr. Bjes for the 
period of his thirty-day suspension by paying him in 
full the salary which he would have received had he not 
been disc ipl.ined . Payment is to be made for the thirty 
\v;orking days Mr. Bjes was off respondent's payroll, 
commencing on July 30, 1981, and ending on September 14, 

3.981. The rate of pay should be at tlio rate of pay 
Mr. Bjes was earning at the time of the suspension, and 
counsel for the respondent and Mr. Bjes' representative 
are directed to confer with each other for the purpose 
of calculating the amount due Mr. Bjes and tlie manner 
in which payment shall be made, 

2. Respondent IS FURTHER ORDERED to remove all references 
of Mr. Bjes' disciplinary action in this case from his 
official mine and company personnel records. 

Full compliance with this Order is to be made within thirty (30) 
ays of the date of this decision. 

Complainant's request that I order the respondent not to require 
r. Bjes to operate the Mo. 9 Shuttle Car at any time in the future IS 
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Statement of the Proceeding s 

These consolidated cases were heard on the merits in P 
Pennsylvania, on September 15, 1932, Docket No. PENN 82-17 
a proposal for assessment of civil penalties filed by the S' 
pursuant to Section 110(a) of the Federal Mine Safety and H 
of 1977, 30 U.S.C. 820(a), seeking civil penalties for two 
violations of certain mandatory safety standards found in P 
Title 30, Code of Federal Regulations. Docket PENN 82-62-R 
filed by West Freedom Mining Corporation challenging one of 
citations issued in the civil penalty case. 

Issues 


The principal issues presented in these proceedings ar 
whether respondent violated the provisions of the Act and i 
regulations as alleged in the proposals for assessment of c 
filed in these proceedings, and, if so, (2) the appropriate 
penalties that should be assessed against the respondent fo 
violations based upon the criteria set forth in section 110 
Act. Additional Issues raised by the parties are identifie 
of in the course of these decisions. 


racor s aoiiiLy co continue in Dusiness, cne gravity 

violation, and (6) the demonstrated good faith of the 
r in attempting to achieve rapid compliance after notification 
viola t ion . 

Applicable Statut ory and Regulatory Provisions 

The Federal Mine Safety and Health Act of 1977, Pub. L. 

30 U.S.C. § 801 _G_t. _s^^. 

Section llO(i) of tlie 1977 Act. 30 U.S.C. § 820(1). 

Commission Rules, 20 C.F.R. § 2700.1 
Discussi on 

ction 104(a) Citation No. 1143078, was issued on December 29, 
t 11;00 a.m., and it alleges a violation of mandatory safety 
d 30 CFR 77.410. The condition or practice cited by the inspector 
ribed as follows on the face of the citation: 

The automatic warning device which shall give 
an audible alarm when siich equipment is put 
in reverse for 980 High life operating at 
023-0 pit was not operative. 

e inspector fixed the abatement time as 2:00 p.m., December 29, 
nd the termination notice reflects that the cited condition 
ted at 12:40 p.m., December 29, 198.1. 

ction 104(a) Citation No. 1143079, was Issued on December 30, 
t 8:55 a.m., and it alleges a violation of mandatory safety 
d 30 CFR 77.410. The condition or practice cited by the 
or is described as follows on the face of the citation: 

The automatic warning device which shall 
give an audible alarm when such equipment 
is put in reverse for 41 B Bulldozer 
(serial number 7553268) was Inoperative 
operating 023.0 pit. 

e inspector fixed the abatement time as 1:00 p.m., December 30, 
nd the termination notice issued by the inspector reflects 
terminated the citation at 8:00 a.m., December 31, 1981, 
he cited inoperative alarm was repaired. 


that the violations occurred while the operator was mining coai, ne 
believed that there was no Legal basis for MSHA's issuance of the citati 
Subsequently, In preparation for the hearing, counsel learned for the 
first time from the operator that coal was in face being mined at; the 
mine in question. Under these circumstances, counsel stated chat he 
has no defense to the citations and agreed that they were properly 
issued and that the conditions or practices cited by the inspector 
as violations did in face occur. 

West Freedom's counsel Indicated Chat while his original contest 
asserted that the inspector made findings that the citations were "signi 
flcant and substantial", he agreed that this assertion was in error and 
he conceded that the inspector made no such findings (Tr. 5-12). 

Findings and Conclusions 


Fact of Violations 


West Freedom Mining Company does not now contest the fact of 
violations in these proceedings and admits that the conditions or practi 
cited by the inspector in the section lOA(a) citations constitute violai 
of mandatory safety standard 30 CFR 77.A10 (Tr. 10, 13-lA). Accordingb 
the citations are AFFIRMED, 

History of Prior Violatio ns 

Respondent's history of prior violations is reflected in a compute 
print-out offered by the petitioner during the hearing (Exhibit P-1). 
That print -out reflects a total of 44 paid violations by the responden 
during an 11-year period beginning on January 1, 1970, and ending Deceml 
1981. While there are 11 prior citations of section 77.410, three were 
issued during the 24-month period prior to the issuance of the citation: 
at issue in this case. On the basis of this information, I conclude 
and find that the respondent has a satisfactory compliance record and I 
cannot conclude that any additional increases in the civil penalties 
assessed in this case are warranted. 

Size of Business and Effect of Civil Penalties on the Respondent's Abil 
to Remain in Business 


Petitioner asserted that the respondent is a medium sized mine 
operator employing approximately 30 employees with a dally production 
of 400 tons (Tr. 18). I adopt this as my finding on this issue, and I 
also find and conclude that the payment of the penalties assessed in 
these proceedings will not adversely affect the respondent's ability to 
remain in business. 


a (fl 


e equipment was put in operation. In aiiy event, I conclude that the 
pondent failed to exercise reasonable care and that this constitutes 
inary negligence as to both citations. 

od Faith Compliance 


The record here reflects that citation 1143078 was abated approxima 
hour or so after it was issued and prior to the time fixed by the 
spector. I find this was rapid compliance. Citation 1143079 was 
niely abated and I find that as to both citations, the respondent exerc 
od faith compliance. 

avlty 

The information provided by the petitioner reflects that people 
re working in the pit area where the cited equipment was operating 
t that the closest person around the equipment was 300 feet away (Tr. 

Respondent's counsel pointed out that in connection with citation 
. 1143079, the "inspector's statement" reflects that the area was 
Ing back-filled, that no one was in the area when the violation 
s observed, and that the inspector believed that any accident was 
mprobable" (Tr. 27). No information was forthcoming regarding the' 
her citation. 

Although it is true chat no one was in close proximity to at least 
e of the pieces of equipment cited, it is also true that the equipment 
uld seriously injure someone if it were to back over tliem. This is 
cclsely what the standard is designed to prevent. I conclude and find 
at the conditions cited were serious (Tr. 28). 

Penalty Assessments 

On the basis of the foregoing findings and conclusions 
to account the requirements of section llO(i) of the Ac 
d find that the civil penalties assessed and proposed b 
oceedings arc reasonable, and they are AFFIRMED. 

ORDE R 

Respondent IS ORDERED to pay the following civil penalties within 
lirty (30) days of the date of this decision and order, and upon recelp 
payment by MSHA, this case is dismissed: 


In view of my disposition of the civil penalty case, West Freedom 
Contest filed in Docket PIiNK 82-62-R, is DISMISSED. 
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jforc: Judge Koutras 

S tatement of the Proceeding s 

TViese proceedings concern proposals Cor assessment of civil penaltie 
■led by the petitioner against the respondent pursuant to section 110(a) 
the Federal Mine Safety and Health Act of 1977, 30 U.S.C. 820(a), 
larging tlie respondent with a total of four alleged violations of certaj 
indatory safety standards promulgated pursuant to the Act. Respondent 
mtested the citations and requested a hearing. A consolidated hearing 
IS convened pursuant to notice In Charleston, West Virginia, on Novembet 
► 82. In view of a proposed settlement of the cases, arguments in suppoi 
the settlement were heard on the record ant! a bench decision was Issue 
^proving the settlements. 

Discussion 

The citations issued in these cases arc as follows: 

I c ket WEVA 82-250 

Section lO*^ (d)(1) Citation No. 906335, November 17, 1981, cites a 
.olation of mandatory safety standard 30 CFR 75.603, and the condition 
practice cited Is as follows: 


Two 25 amp fui>es protecting the breaker box lorateci 
' in the lamp house and supplying power to the heater 
and the stationary grinding machine were bridged 
out with wire. Also, the four fuse holders for the 
2 heaters contained welding rods instead of fuses. 

Section lOA (d)(2) Order No. 906339, Novemher 19, 1981, ci' 
violation of mandatory safety standard 30 CFR 77.700, and tlic < 
or practice cited is as follows: 

The stationary grindii\g machine located in front 
of the lamp house was not frame grounded. 

Docket No. VSVA 82-251 

Section 10i'i(d)(2) Order No. 907002, February 12, 1.982, c i. 
violation of mandatory safety standard 30 CFR 77.1605(b), and 
or practice cited is as follows: 

Tlie foot brake on the Michigan endloader would 
not scop said endloader wl>en brake was tested. 

The citations, assessments, and proposed settlements .are . 


Docket No. WEVA 

82-250 



Citation No. 

Date 

30 CFR Section 

Assessmen i 

906335 

11/17/81 

75.603 

$ 300 

906333 

11/19/81 

77.506 

750 

906339 

11/19/81 

77.700 

500 




$1550 

Docket No. WEVA 

82-251 



Citation No. 

Date 

30 CFR Section 

Assessment 

907002 

2/12/82 

77.1605(b) 

$ 750 


Se 


$ 


Se 

$ 


The arguments advanced by the petitioner in support of ch 
settlements follow below. 


Uc splicey in question were In fncl permanent cold splices and not 
ary ones. Furtiier, counsel states that when the inspector first 
ad the two splices ho conceded that they adequately covered the 
c-j rcas which were spl iced. 

i-th regard to tlie respondent's negligence, petitioner’s counsel 

that the cited conditions should have been knovm to mine management. 
■ the gravity connected with the citation, counsel asserted that 
was a potcnti.il shock hazard present, but only if the splices had 
ii.ibjected to further deterioration. 

jon No. 9 06318 

•iltih I’egard to the proposed settlement of tills citation by a payment 
)0, petitioner's counsel stated that the respondent maintained that 
ispector first believed that the mine oper<iLor himself bridged 
1 C breaker box in question. However, during his discussions with 
c* fspondonc , counsel stated that the respondent's defense is that a 
i-ty guard working the nip.ht shift made the fuse box changes after 
e^’ular fuses iilew out, and that he did so to provide heat for the 
house where he was located. Respondent maint<ai.ns that he liad no 
edge that this had been done and iilso maintained that the lamp- 
was not an area that was required to be preshifted. 

Petitioner's counsel stated that the respondent exhibited good faith 
i-ance by immediately removing the bridging devices and installing 
r fuses. Counsel also believed that the respondent should have known 
tile conditions, and that the gravity was "probable'’ in that the bridj 
uses would over-ride the normal protection provided by regular fuses. 

:lo n No. 9Q6339 

T.n sujiport of the proposed settlement of this citation by the payment 
lOO, petitioner's counsel stated that the respondent's defense Is 
lie had no prior knowledge of the cited condition because the lamp 
? was not required to be preshifted. Uliile counsel believed that the 
L ty of the cited condition was such as to present the "probability" 

.1 accident, he also indicated chat the respondent promptly removed 
grinding machine from service when the condition was called to his 
ncion. Counsel also believed that the respondent should have been 
e of the cited condition. 


thnt the respondent's defense is that the endlonder was parked and takei 
out of service. U'hile it was not "tagged-out", the respondent takes 
the position that tfiis was not necessary since his operation is so smal, 
that he would know chat the endloader was taken out of service. 

Petitioner's counsel stated further that Che respondent demonstrati 
good faith abatement in that the endloader was immediately removed from 
service and a broken airline was replaced. Witi\ regard to the question 
of negligence, counsel asserted that Che respondent should have been 
aware of the brake conditions, and that there was a potential present 
for an nccidont had the equipment been vised further. 

Respondent 's Size of Business 

Petitioner's counsel stated that the respondent is a sinaiil. mine 
operator who owns and operates the one mine in question in thi.s case. 

As of April 20, 1982, annual mine production was 50,000 tons. However, 
respondent indicated that current mine production is approximately 300 
tons daily, and that the mine operates five clays a week employing 25 
miners. Since respondent has agreed to pay the proposed settlement 
amounts, petitioner asserted that the payment of same will not adversel 
affect tfie respondent's ability to continue in business. 

History of prior violat ions 

Petitioner's counsel stated that the respondent's mine is a nevv’ 
mine with no record of any previous violations. However, counsel asser 
that the respondent previously operated another mine and chat for a two 
year period the mine had a history of 14 paid civil penalty assessments 
none of which were Car violations of any of the mandatory safety standa 
in issue in these proceedings. 


Conclusion 


After careful review and consideration of the arguments advanced 
by Che petitioner in support of the proposed settlements, I conclude 
and find that the settlements are reasonable and in the public interest 
Accordingly, pursuant to 29 CFR 2700.30, they are APPROVED. 


10) days of Che dace of this decision and order, and upon receip 
ic by Che petitioner, this proceeding is DISMISSED. 



'Administrative Law Judge 
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Cotitplaint of Discrimination 


MELVIN L. CASS, 

Complainant 


. 

TREW CORPORATION, 

Respondent 


Docket No. YORK 82-22-DM 
East Deerfield Quarry & Mill 


DECISION 


Appearances: Melvin L. Cass, Buckland, Massachusetts, p r o se ; 

l-ewis A. WTitnet, Jr., Esquire, Easthampton, Massach\iset 
for the respondent 


Before: 


Judge Koutras 


Statement of the Ca se 

This proceeding concerns a discrimination complaint filed by the 
complainant with the Commission on March 19, 1982, pursuant to Sectio 
L05(c) of the Federal Mine Safety and Health Act of 1977. The compla 
was filed pro se after the ‘^mplainant was advised by MSllA on February 
1.982, that its investigation of his complaint disclosed no discrimliia 
against him by the respondent. 

Respondent filed an answer to the complaint on April 13 , 1982, 
denying any discrimination, and the case was docketed for hearing 
in Springfield, Massachusetts, on August 3, .1982. The parties were 
afforded an opportunity to file post-hearing arguments. 

Issue s 

The critical issue presented for adjudication in this case is 
whether the termination of Mr. Cass from his employment with the resp 
was in fact prompted by protected activity under section 105(c)(1) of 
the Act. Specifically, the crux of the case is whether the refusal b 
Mr. Cass to perform certain asserted unsafe drilling duties without t 
assistance of a helper insulated him from termination from his job. 
Additional issues raised by the parties are identified and discussed 
in the course of this decision. 



HcaUh Act ol- 19//, M) U..S.C. 81:)(c)UJ, U/ and U). 


3. Comiiiission Rules, 29 CFR 2700.1, et seq. 

The C omplaint 

In his initial complaint filed with MSlh\ on June 1, 1981, Mr. 
asserted that on May 20, 1981, he was drilling on a 68 foot face to 
plete a shot, and that he had several more holes to drill. He was be 
assisted by a helper. Quarry superintendent Haul Warner reassigned 
helper to other duties and instructed him not to help Mr. Cass furt 
At this time, Mr. Cass had three more holes to drill about three fe 
from the face, and four "B" holes (Back up holes) to finish. Mr. C 
informed Mr. Warner that it was not safe to drill alone. He then 
shut down and went to the office. Mr. Warner advised him that he 
was to drill alone and did not need a helper. Since it was quittin 
tinie, Mr. Cass went home. 

The complaint states further that wlien Mr. Cass returned to wo 
on May 21, 1981, and informed Nr. Warner that he was not going to cl 
alone because he did not believe it was safe, Mr. Warner informed h 
that if he did not drill alone he was fired, and Mr. Warner gave hi 
until May 28, 1981, to make up his mind. Mr. Cass has not been bac 
work at the quarry since this time. 

Comp lainant ' s tos t Imo ny 

Melvi n L. Ca ss testified that since July 26, 1982, he has been 
employed by the Pine Rest Plantation, a trailer park, doing general 
construction work. He confirmed that he left the employ of tlie res 
Trew Corporation on May 21, 1981, and at that Lime ho was employed 
driller, and his salary was approximately $9.00 per hour, and that 
worked a 40-hour week. The mine was a union mine represented by 
Operating Engineers Local No. 98. He also confirmed that since his 
termination on May 21, 1981, he has been self-employed as a carpent 
restoring an investment home which he purchased, and that he has al 
"cut wood" for a living. 

Mr. Cass testified that he was employed with the respondent fo 
approximately 8-1/2 years as a crushed rock driller. He identified 
copy of the written complaint he filed with MSHA on June 1, 1981. 
He also confirmed that on May 20, 1981, he refused to continue his 
as a driller on one of the pit working faces after mine management 
superintendent Paul Warner informed him that his helper would no Ic 


drilling process he would position himself to the side and in back of 
the truck away from the drill hammer. Without the aid of a helper lie 
would have to do ail. of the work himself, and he believed that this 
exposed him to the danger of slipping over the edge of the face (Tr. 7-] 7 

Mr. Cass stated that he had worked for a week on the drilling projec 
in question, and that he had drilled some 55 to 60 holes on the "shot" 
project. He had also drilled some 25 holes at the top of the face during 
the week, and all of this work was accomplished with the assistance of 
a helper. The helper was shared with Che blasting crew, and at the time 
his helper was taken away from him he had six more holes to drill to 
complete his project (Tr. 18-19). 

Mr. Cass confirmed that on previous occasions when he did not have 
a helper assigned to him he performed his drilling duties without the 
helper even though "it wasn't really safe". He did so because "he had 
to work" and believed chat he would be fired if he didn't perform his 
drilling duties by himself (Tr. 22). He stated that he complained to 
Che pit foreman about having to drill alone, hut did not complain to hi.s 
union representative (Tr. 24). 

Mr. Cass confirmed Chat while he had performed l\ls drilling duties 
for 8-1/2 years without the assistance of a helper, on May 20 he was 
drilling in an area where he was out of sight of the shovel operator and 
the haul truck drivers, and since he was working alone he was concerned 
chat in the event of an emergency no one would be able to see him and 
come to Ills assistance (Tr. 25). lie believed Chat if he- had a helper, 
the helper could go and summon assistance (Tr. 26). 

Mr. Cass confirmed chat when he returned to die mine on May 21, 
he and Mr. Warner visited the drill site and Mr. Cass still refused Co 
work alone. At cliat point, Mr. Warner advised him that it was not unsafe 
chat he had beiv^g doing the work for 8-1/2 years, and that a week before 
when he drilled 25 holes, he did not always have a helper. Mr. Warner 
Chen told him that he would have a week "to cool off or I was fired" 

(Tr. 28). Mr. Cass then informed Mr. Warner that he was going to contact 
MSllA and file a safety complaint (Tr. 26). After Mr. Cass left work, the 
drilling work was completed by Mr. Spooner, and later by Mr. Kennv Lonicla 
(Tr. 35). 


Mr. CasG confirmed that he never received an actual notice of discha 
or termination from the respondent. He assumed that since he did not 
go back to work after Che week he was given to "cool off", that fie was fi 


n discriminated against (Tr. A3-66; A9). 


. Cass explained the operation of Che drill rig he was operating, state 
was equipped with a drill rack which he designed, and he confirmed 
and Mr. Warner had some prior problems over safety gloves and 
r three years prior to the instant complaint, but that those 
ers were resolved to his satisfaction (Tr. 5A). Mr. Cass also 
ed that even if he were to be furnished with a safety belt for 
und the drilling rig in question, he would not use it because 
d get in the way and restrict his movements around the drill rig. 
d prefer a helper (Tr. 55). 

cross-examination , Mr. Cass identified a photograph (exhibit R-1) 
drill rig in question, and he confirmed that for most of his 
lent period with the respondent for more than eight years he has 
as a driller, but that he has done some driving, welding, and 
c’s work. He explained that his drilling work involves the 
tion for blasting trap rock, out of the quarry, and he Identified 
graph (exhibit R-2) as a fair picture of what the quarry looks 
'r. 56-58). Nr. Cass indicated that on Che day in que.stion in this 
: was working in the area marked "A" on the photograph, and the 
was digging on top of the face shown as "B“ on the photograph. He 
lentifled a roadway shown in Che photograph as the haul road used 
ks. He also indicated that on May 20, there were two trucks operating 
haul road with a reasonable degree of regularity every seven to 
linutes, and that the shovel operator was on duty all the time 
;e was drilling (Tr. 62). 

. Cass testified that during his drilling operations for Mr. Warner, 
customary for him (Cass) to ask for a helper if he needed one 
t ’’most of the time" over an eighc-year period he received one 
omplained enough" (Tr. 62). Mr. Cass confirmed that on May 20, 
ner did not order him to leave work. Since his work shift was at 
he simply went home. When he returned the next morning, he and 
ner went to the work site and at chat time Mr. Warner told him 
to either drill or he wasn't going to work. Mr. Cass made no 
to return to work during the following week because he was in the 
; of contacting MSHA, and he made no further contacts with Mr. Warner 
). He indicated that he filed no formal complaints with his union, 

;h he did have a conversation with the local’s business agent, 
had never previously complained to MSHA (Tr. 67). He confirmed 
le drill rig had been cited in Che past by MSJIA during an inspection, 
iy resulted from his moving the machine while the boom was in an 
position and his failure to insure that a safety chain was 
:ed to the machine air hose (Tr. 68). 


his relationship with Mr. Haas, the driller, Mr. Cass testiliec 
follows (Tr. 76-78): 

Q. There never was any question raised by Mr. 
Warner about whether you were cooperating with Mr. ih 

A. Tliere wasn’t a question. T told Paul 1 
wouldn’t help Mr. Haas on shots. 

Q. You told him you wouldn't help him? 

A. Yes. 

Q. That, you feel, was a cooperative attitude? 

A. That was just the way it was. 

Q. You didn’t find it too easy to work togethc 
witli Mr. Haas? 

A . No . 

Q. I am correct, you did not find it easy to wc 
with him? 

A. Correct. 

Q. For how long a period did you have this fee 
you couldn't work with him? 

A. About the first day he was there. 

Q. The first day he was there? 

A. Yes. 

Q. How long was Mr. Haas there, up until the t 
left? Do you know? 

A. Two years — three years? 

Q. Two years? 


A. Two years, I believe. 


was? 


A. Right. 

Q. Is the answer yes? 

A. Yes. 

Q. And was that true, pretty much, throughout that two- 
year period? 

A. Well, we never had — Mr. Warner had us working apart, 
so we never had much call to get together. 

Q. Except with respect to drilling and blasting? 

A. No. I usually drilled the holes and he shot them. 

Q. If there was any difference as to where holes were 
to be drilled or the pattern to be drilled, you found it 
difficult to cooperate with Mr. Haas? 

A. No. They marked them and I drilled them. They 
had another blaster up from Boston. He went and marked a 
bunch of holes and I drilled them. 

Q. Was there anybody else in the quarry crew that you 
couldn’t get along with? 

A. No . 

Cass testified that during his tenure as the quarry driller 
the same drill rig. For the first two years, it was without a 
ick, but he fabricated a rack at company expense in the shop 
: respondent's consent and he conceded that this was done to help 
lis work (Tr. 85). Mr. Cass took the position that he should 
ine to determine whether he needs a helper for safety purposes, 
i if mine management assessed the situation and found otherwise, 

1 still not drill alone. He indicated that drillers working on 
union jobs in construction work outside the quarry are required 
regulations to provide a helper or chuck tender for the driller 
ity reasons (Tr. 89-91). 

Cass conceded that there were times when he drilled alone without 
', and indicated that this was true 80 percent of the time (Tr. 93). 


but; chat he did cake a coffee break at 10:30 a.m. in che shop, and the 
would return to the drill rig to work until lunch. Usually no one wou 
come by to visit the work site unless there was a problem or an inquir 
as CO how long drilling would take (Tr. 96). He believed he needed a 
helper to keep him under observation, to go for help in an emergency, 
to help him with the drill steel (Tr. 97). He also alluded to annual 
safety meetings, and conceded that he never brought up the need for an 
observer while he was drilling (Tr. 100). He further explained his 
need for a helper as follows (Tr. 101-102): 

THE WITNESS: And when you are drilling close 
to the face, you should have a helper. 

JUDGE KOUTRAS: Then, that would be the safety 
consideration. When you arc drilling near the face, 
you need a helper. 

THE WITNESS; Yes, 

JUDGE KOUTRAS: But when you are drilling away 
from the face, when I asked you the hypothetical, you 
seemed to think that you needed one anyway because in 
case you got hurt doing something. 

THE WITNESS: If nobody could see you. 

JUDGE KOUTRAS: If no could see you. 

THE WITNESS: You're up, you know, by yourself, 

JUDGE KOUTRAS: But if someone had you within 
their vision — 

THE WITNESS: (Interrupting.) Within close, yes. 

UTiere chey could get to you, like the shovel down under- 
neath you or something like that. 

JUDGE KOUTRAS: So I take it if your were at the cop 
of this high wall, vip the top of this face, drilling away 
from the face, a couple of feet let’s say; and there is 
a do 2 er or a shovel or something working down the pit; 
and the guy has line of sight vision — he can observe 
you; and he is standing there doing all his things that 
he has CO do with his shovel; and occasionally, if he looks 


judgl; KOUTRAS: 


You have no problem? 


Tlir. WITNESS: ns long as I am in visual 

conLac t . 

JUDGE KOUTR/VS; With him? 

THE WITiVESS: Or witli somebody. 

JUDGE KOUTRAS: Is this .some kind of company rule, 
policy, or whac? 

THE WITNESS: I don't know. About what, taking 
a helper away or what? 

JUDGE KOUTRAS: No, working in an isolated area 
or being out of siglit of someone, 

THE WITNESS; No. This is the first time it ever 
iKippened on this shot. Usually, I am within siglit of 
somebody or tlicrc is somebody working right beside me, 
close by. Tiiis was the first. 

t * s s t im ony 

II. Warn er, respondent's materials superintendent and president 
that his job re.sponsibilities include the complete control 
tion of the quarry in question. He has worked at the quarry 
2 and was placed in charge of the operation in 1975. Mr. Warner 
at on May 20, 1981, he directed Tom Haas, a blaster, to go to 
where Mr. Cass was working and to ask him when his drilling 
d be completed so that blasting operation.^ could begin, Mr. Maas 
that Mr. Cass would not speak to him and wouldn't "give him 
of day". Mr. Warner indicated further that Mr. Haas and Mr. Cass 
oteen along for two years, that they both had a "communications 
and that this situation had caused him some management problems, 
ate the problem he attempted to keep them physically .separated 
"to keep the peace". However, since blasters and driJler.s 
work as a team, Mr. Warner indicated that maintaining such 
n was not always possible (Tr. 103-106). 

Warner testified that on the afternoon of May 20, he personally 
he area where Mr. Cass was working and asked him why he did 
nd to Mr. Haas after he (Warner) had sent him there to inquire 


r. Warner seated that he told Mr. Cass that he saw no reason why he 
aeded^a helper and that ’’tliis was the last time we were going to he 
Laying games" (Tr. 109). Mr. Warner explained that Mr. Haas and Mr. Cc 
id been at odds witli each other over their respective duties and 
Bsponsibillties , that Mr. Cass had previously indicated a desire to 
ork as a truck driver ratlier than a driller, chat lie once tlireatened 
0 quit over a misunderstanding about the company supplying him with sor 
ark. gloves, and that while he considered Mr. Cass to be a good driller, 
e repeatedly caused him problems over his lack of cooperation with Mr. 
nd his refusal to speak to him (Tr. 110-111). Mr. Warner was also 
oncerned about disparaging remarks made by Mr. Cass about Mr, Unas to 
ther employees when Mr. Haas was not present (Tr. 113), and he explaiin 
is problems with Mr. Cass as follows (Tr. 117-1.18): 

A. I had many problems with Che blaster, Tom Han.s, 
coming to me and saying that the driller would not work 
with him. To give you the particular days they happened 
on would be a bit difficult, but it was a repeated -- 
they just would not work tegether. Or he would not 
work with the blaster, I should say. 

Q. Is it true that the continued over most of 
the two year period? 

A. Yes. In fact, that is why we went Co marking 
the holes, because at the point where we were marking them, 
we were using an experimental blasting machine — well, 
experimental to us — and Che fellow that was operating 
it explained to us chat it was particularly critical 
in that instance to drill precisely where the holes were 
supposed to be drilled, so we mark Che holes at chat time. 

Q. You couldn't get a communication going between 
Mr. Haas and Mr. Cass with respect to Che location of Che 
holes, so you had Co have them painted on the rock? 

A. Yes. 

Mr. Warner testified that on the morning of May 21, the day after 
is conversation with Mr. Cass at the drill site, he told Mr. Cass that 
we were a little hot-headed" the previous day and tliat he wanted to go 
ith him to Che drill sice so that Mr. Cass could clarify why he believ 
e needed a helper. Mr. Cass advised him that he would need a helper 


-Lib) : 


The convcrsa 1: ion did not last too long wiien 
I heard that. I told him, at that point, that he 
in effeot had palled my jork long enough and that 
until he got his head back on his shoulders, squared 
away where it l)elongcd, and could start working with 
the blaster like lie sliould, that he was all done as 
far as i was concerned; and I don't remember if it 
was then or if it was <lown as he was leaving, but I 
told him that he liad a week from Friday — he iiad 
until the twenty-nlntl) to think it over and let me 
know . 


Q. Did you require him not to work in chat 
ensuing week, or was tliat discussed? 

A. Nothing was discusse<l. He left very upset, 
demanding I give him the phone number of the local 
MSIfA authorities, which I did. He said he would 
contact them and ho would be talking to the Union, 
and that was tlie last I saw of him. 


Q. That was after you told him that he had 
until, the twenty-ninth to get his act togeti\er? 


A. Yes, sir. 

Q. Now, as a consequence of his request, you 
gave him the local number of MSIIA? 

A. Yes, sir. 

Tr. 118: 


Q. At any time between the twenty-first and the 
twenty-ninth of May, did Mr. Cass come to you and ask 
for his job back? 


A . No . 

Q. At any time during that period, did he communicate 
with you in any effort to resolve the problem? 

A. Directly? 

Q. Yes. 


A. 


Mn . 


drilling nenr the face of the w<ill takes place for every shot, and 
chat Mr. Cass had never been concerned about drilling near the face 
Mr. Warner indicated that a helper would not be necessary at this 
location because the driller would be visible (Tr. 128). Mr. Warne 
also confirmed that Mr. Cass may have been di.sgruntled over the fac; 
that lie wanted to drive a truck, but he also indicated that Mr. Casi 
never asked to be assigned as a truck driver (Tr. 130-132). 

Mr. Warner testified that Mr. Cass had never filed any safety 
complcilnts because of the lack of any helper, and he also confirmed 
that the respondent has published safety procedures and regulations 
(Tr. 135). However, he indicated chat there is no policy concernin; 
employees being kept under observation while performing work and he 
indicated that there are ten persons working at Che quarry (Tr. 136' 

Mr. VJarner confirmed that the mine is a union mine, but that i 
not liave a safety committee. However, he did indicate that there i: 
employee representative at the mine and he identified him as Alonzo 
Mr. Spooner would walkaround with MSHA inspectors and Mr. Warner as; 
that employees would report safety problems to Mr. Spooner (Tr. 138 
He is not aware of any complaints ever filed by Mr. Spooner with MSI 
on behalf of Mr. Cass (Tr. 139), and Mr. Warner Indicated Chat lie h. 
never fired, suspended, or disciplined any employees during his ten; 
as quarry superintendent, and if he did so an employee could file a 
grievance (Tr. 140-141). 

In response to questions as to whether Mr. Cass was actually d 
Mr. Warner responded as follows (Tr. 141-142): 

JUDGE KOUTRAS: Now, when he opted not to 
come back after you told him to cool off a little 
bit, did you, in fact, fire him? Was he terminated? 

Wliat do you consider — how would you classify what 
happened? Would you consider him to be fired — 
discharged; and if so, for what reason? 

THE WITNESS: T guess I’m not certain what 
the word would be. The way it was in my mind, 

I like to feel like I bend over backwards to try 
to get along with people. 

I felt like I bent over backwards too many 
times, and chat’s why I told him to stop pulling 


done chati' 


THl: WITNESS: lie never communicated anything 
ocher than to go to the ^^inc Safety and to the Union. 

JUDGE KOUTRAS: How did you separate him from 
the payroll? Is there a record someplace of his 
personnel folder? What if I were an employer now, 
and I come to you for a reference. Wliat would you cell 
me; he was fired, he quit, resigned? 

THE WITNESS: I guess he fired himself is what 
he did. He refused to work. He left. 

JUDGE KOUTRAS: Is refusal to work grounds for 
discharging any of your employees out there? 

THE WITNF-SS: Well — 

JUDGE KOUTRAS: Have you ever had this happen 
before? 

THE WITNESS: No, sir, I have not had this happen 
before. 

on: :o Spoone r, employed by the respondent as a truck driver, 
eel chat on May 20, 1981, he was the union safety representative 
quarry. He stated chat at chat time Mr. Cass told him chat he 
have a helper, and when he advised him that the union contract 
provide for a helper, Mr. Cass indicated Chat ho would contact 
al union representative. Mr. Spooner stated that when he was 
d as quarry foreman helpers were assigned to Mr. Cass when he 
them. He also indicated that helpers were assigned to assist 
s, but when they were not needed the driller would work alone 
Id be paid more money (Tr. 1A8-151). 

. Spooner testified that Mr. Cass had never complained to him 
e lack of a helper presented a safety problem, and that his 
was whether a helper was required under the union contract 
1). Mr. Spooner stated that he did not agree that Mr. Cass 
a helper and chat when Mr. Cass left he (Spooner) was assigned 
sh the drilling work. He finished it alone without a helper and 
believe it presented any safety hazards. He had no problem in 
ng the drilling and did not believe he was in jeopardy (Tr. 152-153). 


protected uncicr section luotcMi; i-nc /m-l xi xi ■ iw... 

faith belief that the work involves safety hazards, if Ll\c belief ta 
a reasonable one, and if the reason for the refusal to work is comniunic: 
to the mine operator. Secretary of Labor/Pasula v. Con st) l.ic lajij on Coa l. ( 
2 FMSHRC 2786, 2 BNA MSEC 1001 ( 1980 ), rev'tl on other grounds, suh nom 
Consolidation Coal Co. v. Mars hal 1 , 663 F.2d 1.111 C3d Clr. J9B1); 
Secretary of Lahor/Rob i nette v. U nited Cast l e Coal C o., 3 FMSHRC 803, 

2 BMA MSEC 1213 (1981)'; Bradley v. Bel va Coa l Co. , 4 FMSHRC 982 (1982); 
Sec retary o f Labor / Dunmire a n d Es tle v. Northern Con 1 Co ■ , 4 KMSllKC 126 
(19’82).' 

It seems clear to me in this case that Mr. Cass was not fired or 
suspended from his job for exercising any protected st'ifety rights. i 
believe that his frustration over his inability to get along with the 
blaster, Mr. Haas, coupled with a possible rejection by Mr. Warner oi 
his efforts to become a truck driver, led Mr. Ca.ss on a course of 
confrontation with Mr. Warner, the quarry superintendent. Mr. Warner 
was obviously pushed to the brink, liis patience luul worn thin, and 
when Mr. Cass made the remark that he would need a helper everywhere 
on the mine sice, Mr. Warner made the management decision that 1 \g uo 
longer would have a helper. Iflien Mr. Cass would not accoj^t this declsii 
he was given Che opportunity to chink it over, and Mr. Warner lert the 
door open for Mr. Cass to return to v/ork. However, rather tlian roturui 
to his job, Mr. Cass opted to pursue his complaint over the lack of a 
helper with MSllA. In these circumstances, I conclude and finti that 
Mr. Cass abandoned his joh voluntarily and that this was of his own dt)l. 

Having viewed all of the witnesses on the stand during the cour.se 
of the hearing, I conclude that mine management, in che person of quarr 
superintendent Warner, created Mr. Cass fairly and that Mr. Warner trie 
to mediate the differences between Hr. Haas and Mr. Cass. Furtlier, 

Mr, Warner considered Mr, Cass to be a good worker and driller, accomod 
him on more than one occasion when he requested certain safety equipmen 
allowed him to modify hi.s drilling rig at company expense in order to 
make his job easier, and on at least one occasion Mr. Warner talked 
Mr. Cass out of quitting his job. 

Mr. Cass conceded that prior to his leaving his job, he filed no 
complaints with MSHA or with hl.s union safety representative over any 
safety hazards connected with his drilling without a helper. Here, 
his concern was over his assertion that the location whore lie was requi 
to drill isolated him from others working in Che pic, and chat they won 
be unable to come to his assistance in the event of an emergency. Howe 
his testimony establishes Chat trucks passed by his drilling location 0 
a regular and routine basis, and that his regular routine included a co 


reject tfje .T.Si-iert Lon by Mr. Cass th.'it he needed a helper for 
reasons aiul that tlie tack of such a helper placed him in such a 
tans .situation that he could not safely do his job. T. accept 
rnerVs ce.stimony that the lack of a helper was not a safety hazard. 
«tlmony, wliich I find credible. Is supported by the te.stimony of 
iStifety representative Spooner. He finished Che project left 
wlieu Mr. Cass left his job, and he did it without a helper 
t: h no exposure to any safety hazards. 

also believe that Mr. Cass' insistence on a helper stemmed from 
cineou.s a.s.siimpcion on his part that the union contract required 
s.igniiient of a helper. In addition, I believe that he was also 
need by some OSHA regulation which he claimed required that an 
or or helper be a.ssigned to a dril.ler on genera] construction projects 
these assumptions, wliich proved to be inapplicable in this case, 
tily contributed to Mr. Cass' belief that he wa.s entitled to a helper 
because he wanted one, regardless of any management decisions 
con t rnry . 


Conclusion and Order 


11 view of the foregoing findings and conclusions, and after careful 
cration of all of the evidence and testimony adduced in this case, 
l.iidc and find that the respondent did not discriminate against 
iS s , and that his rights under the Act have not been violated. 
Xnglv, his discrimination complaint IS DI.SMISSr:D. 




'’G'eo rgc/^. Kou t ra s 
Administrative Law Judge 
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Judge Merlin 


Statement of the Case 


The first two docket numbers captioned above are nc 
of contest filed by Consolidation Coal Company under sec 
105(d) of the Act to challenge the validity of two citai 
issued by an inspector of the Mine Safety and Health Adr 
stration for alleged violations of 30 C.F.R. § 75.1100-! 
The third docket number is a petition for the assessment 
civil penalties filed by the Secretary of Labor under 
section 110(a) of the Act for violations alleged in the 
citations . 


witn the consent or the parties (Tr. 4). At the 
on of the hearing, I directed the filing of written 
iinultaneously by both parties within 21 days of 
of the transcript (Tr. 148). 

The Mandatory Standard 

tion 75.1100-3 of the mandatory standards, 30 C.F.R. 
0-3, provides as follows: 

5.1100-3 Condition and examination of fire- 
fighting equipment. 

All firefighting equipment shall be main- 
ned in a usable and operative condition, 
mical extinguishers shall be examined every 6 
ths and the date of the examination shall be 
tten on a permanent tag attached to the 
inguisher , 

The Cited Conditions or Practices 


ation No. 1146664 (PENN 82-203-R) cites a violation 
F.R, § 75.1100-3 for the following condition: 

The chemical fire extinguisher located in the 
shop was not maintained in an operable con- 
ion in that the gauge indicated that the 
inguisher needed recharged [sic] . 

ation No. 1146668 (PENN 82-204-R) cites a violation 
F.R. § 75.1100-3 for the following condition: 

The chemical fire extinguisher on the trackmens 
or #18 was not maintained in a usable and 
rative condition in that the gauge indicated 
extinguisher needed recharged [sic] . The 
or was being operated along the empty track to 
North Mains. 


1. Consolidation Coal Company is the owner 
operator of the Renton Mine. 

2. The operator and the Renton Mine are suk 
to the jurisdiction of the Federal Mine 
Safety and Health Act of 1977. 

3. The presiding administrative law judge k 
jurisdiction over this proceeding. 

4. The inspector who issued the subject cit 
was a duly authorized representative of 
Secretary , 

5. A true and correct copy of each of the 
subject citations was properly served up 
the operator, 

6. All witnesses are accepted generally as 
experts in coal mine health and safety. 

7. Imposition of any penalties in this pro- 
ceeding will not affect the operator's 
ability to continue in business. 

8. The violations were abated in good faitk 

9. The history of prior violations is non- 
contributory with respect to determininc 
the amount of the civil penalties. 

10. The operator is large in size, 

11, The conditions set forth in the citatior 
constituted violations of the cited 
mandatory standards , 


s appears from the stipulations set forth above, the 
or does not contest the finding that the two extin- 
rs which needed to be recharged were in violation of 
t as alleged. 

he issue presented for resolution is whether the 
t violations were significant and substantial. I 
de first that a finding that a condition is "signi- 
and substantial" properly may be included in a 
n 104(a) citation. Judge Broderick so held in 
al Gypsum Company , 1 FMSHRC 2115 (1979) and this 
g was not disturbed by the Commission on appeal. 
al Gypsum Company , 3 FMSHRC 822 (1981). 

n National Gypsum the Commission considered at length 
ould constitute a violation which "could significantly 
bstantially contribute to the cause and effect of a 
r other mine safety or health hazard." The Commission 
hat a violation was of such a nature as could signi- 
ly and substantially contribute to the cause and 
of a mine safety or health hazard if, based upon the 
ular facts surrounding that violation, there existed a 
able likelihood that the hazard contributed to would 
in an injury or illness -of a reasonably serious 
. 3 FMSHRC at 825. In addition, the Commission 

sed its understanding that the word "hazard" denoted a 
2 of danger to safety or health, and that a violation 
icantly and substantially contributed to the cause and 
of a hazard if the violation could be a major cause 
ger to safety or health. 3 FMSHRC at 827. 

he record contains a great deal of testimony describing 
eas where the two deficient fire extinguishers were 
i. The first fire extinguisher was in the car shop 
there was oil and grease on the floor and some other 
tible materials. The car shop itself had a concrete 
and concrete walls and its two entrances had metal 
The second extinguisher was on the trackmen's motor 
was covered with grease, oil and coal dust. In 
on, power was going into the motor since the trolley 
as attached to a live wire. Welding and torching 
ely occur at both locations. The repair of mine cars 
car shop requires welding which is done with acetylene 
s. The trackmen's motor is used to carry equipment 
pairing and rejoining rail tracks and cutting rails 
Its all of which is done with torches. Gas bottles 
ttina torches were on the motor at the time. 


inherent and ever present in, the performance of these 
activities. Also to be noted is the presence of some 
combustible materials in the vicinity of the extinguishers 
and live power sources on the trackmen’s motor. Injury o] 
illness of a reasonably serious nature becomes a reasonab! 
likelihood when firefighting equipment such as extinguishc 
is not in working condition in such an environment. 
Accordingly, I determine that the particular circumstance' 
presented here raise the degree of hazard in the cited 
violations to the level of significant and substantial. 

I have not overlooked the operator's evidence regard; 
the presence of other fire extinguishers within 50 to 100 
feet from the extinguishers. Nor have I overlooked evidei 
regarding the existence of rock dust. Assuming accoptancj 
of this evidence, a finding of significant and substantia! 
still would be appropriate in light of the entire record. 
An MSHA electrical expert testified that when confronted 
with a fire, miners often panic, may not do the logical 
thing and may follow an unexpected course of action. I f: 
the electrical expert's testimony persuasive and indeed, 
compelling and I accept it. Therefore, even if other fir< 
extinguishers and rock dust were where the operator allegt 
they were (and overlooking the absence of any evidence 
showing those extinguishers were in working order) , there 
would be no guarantee that in the event of a fire a miner 
would go to the next nearest extinguisher or rock dust, i 
the electrical expert testified, a miner might run in the 
other direction and the first couple of minutes in any fi: 
is critical with smoke the major problem. 

With respect to the amount of penalty to be assessed 
accordance with the six statutory criteria set forth in 
section llO(i) of the Act, I conclude in accordance with 
analysis set forth herein that the violations were soriou: 
Based on the evidence I next conclude there was ordinary 
negligence. Stipulations 7-10 set forth above cover the 
remaining statutory criteria. 

I have reviewed the briefs. To the extent they are 
inconsistent with this decision they are rejected. 


It is further Ordered that the operator pay $400 within 
ys from the date of this decision. 
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Before: Judge Merlin 

Statement of the Case 

The first docket number captioned above is a notice of 
contest filed by Mathies Coal Company under section 105(d) 
of the Act to challenge the validity of a citation issued b 
an inspector of the Mine Safety and Health Administration 
for an alleged violation of 30 C.F.R. § 75.200. The second 
docket number is a petition for the assessment of a civil 
penalty filed by the Secretary of Labor under section 110 (a 
of the Act for the violation alleged in the citation. 


iry exh.ibits and oral testimony were received from 
:ies. The cases were consolidated for hearing and 
with the consent of the parties (Tr. 4). At the 
>n of the hearing, I directed the filing of written 
multaneously by both parties v/ithin 21 days after 
jf the transcript (Tr. 102). 

The Mandatory Standard 

.ion 75.200 of the mandatory standards, 30 C.F.R. 
provides as follows: 

1.200 Roof control programs and plans. 

I operator shall undertake to carry out on a 
;inuing basis a program to improve the roof 
.rol system of each coal mine and the means and 
;ures to accomplish such system. The roof and 
; of all active underground roadways, travel- 
;, and working places shall bo supported or 
'rwise controlled adequately to protect persons 
I falls of the roof or ribs. A roof control 
. and revisions thereof suitable to the roof 
;itions and mining system of each coal mine and 
•oved by the Secretary shall be adopted and set 
in printed form on or before May 29, 1970. 
plan shall show the type of support and 
ing approved by the Secretary. Such plan 
1 be reviewed periodically , at least every 
inths by the Secretary, taking into consideration 
falls of roof or ribs or inadequacy of support 
oof or ribs. No person shall proceed beyond 
last permanent support unless adequate temporary 
'ort is provided or unless such temporary 
lort is not required under the approved roof 
rol plan and the absence of such support will 
pose a hazard to the miners. A copy of the 
' shall be furnished to the Secretary or his 
lOrized representative and shall be available 
•he miners and their representatives. 


§ 75.200 for the following condition: 


There was loose drawn roof at intersection 
in No. 2 track haulage entry surveyor spad 
No. 29+721 which measured approximately 80 ft. 
(in length) 16 ft. in width and was drawn 
approximately 2 inches across crosscut. 

Section foreman Martin Nogy. 

Stipulations 


At the hearing, the parties agreed to the following 
stipulations which were accepted (Tr. 5) : 

1. Mathies Coal Company is the owner and operator 
of the Mathies Mine. 

2. The operator and the Mathies Mine are subject 
to the jurisdiction of the Federal Mine Safety 
and Health Act of 1977. 

3. The presiding administrative law judge has 
jurisdiction over this proceeding. 

4. The inspector who issued the subject citation 
was a duly authorized representative of the 
Secretary . 

5. A true and correct copy of the subject 
citation was properly served upon the 
operator. 

6. All witnesses are accepted generally as 
experts in coal mine health and safety. 

7. Imposition of any penalty in this proceeding 
will not affect the operator's ability to 
continue in business. 

8. The alleged violation was abated in good faith. 

9. The history of prior violations is non- 
contributory with respect to the amount of 
any civil penalty that may be assessed. 

10. The operator is large in size. 



3 inspector testified that on the track haulaqeway 
iS loose or deteriorated roof, described as a cutter, 

:eet near the the rib on the tiyht sido and along the 
le for AO foc^t, !Io also tostified that there was a 
/ids crack in tlic roof in the intersection extending 
:.he ]. 6-foot iuiuiacjcway from the center to one side, 
ig to the inspector the crack was in a clay vein and 
^cin is an Indication most of the time of a deteriorated 
Jedyes were missing from two posts on the tight side 
le intersection. In addition, the inspector noted 
jG of the coal on the tight side vjhich was being 
up at the ti.mc he saw the condition. The slouqhagc 
I to him to be of recent origin and in his opinion 
ncHcation of [:)ressuro. Based upon what he saw the 
)r believed that there was a reasonable likelihood of 
•all whicli could result in death or crushing injury. 

:t foreman told him that the operator knew of the 
)n and intended to install steel beams. The inspector 
could not wait for the beams to be installed. The 
)r admitted that there wore eight to ton posts 
3d along the tight side of the entry outby the inter- 
and that the operator had done far more bolting than 
lired or necessary in the intersection. The inspector 
know the length of the bolts installed and did not 
luse when ho saw the separation in the roof and the 
iG figured that whatever bolting had been done was 
igh . The inspector also did not know if the crack 
le clay vein had been present before the additional 
:ing had been done and he did not know if the crack 
led up more after tlie rebolting. He expressed the 
it the slougliage indicated stress although he could 
whether the sloughing occurred before the additional 
ire put in. He had not seen the roof condition 
le cited it or he did not recall seeing it. 

3 operator’s shift foreman testified that about 20 to 
before the citation was issued this area had been 
irough and the clay vein had been noticed indicating 
ibnormal roof conditions which needed additional 

About a week after the original mining the operator 
id 35 to 40 additional 12-foot roof bolts in the 
:tion and along the cutter on the rib for a distance 
eet. According to the shift foreman, after rebolting 
.1 the citation was issued there was no change in the 


deteriorated roof along both ribs had been present at tF 
time of robolting and he did not see any change in this 
the day of rebolting until the citation was issued. The 
shift foreman went through the area twice a week or more 
With respect to the future installation of steel beams, 
shift foreman testified that the operator was going to f 
ramp in the next intersection inby this area which woulc 
necessitate taking more off the corner and thereby takir 
some support from the subject area. Steel beams were gc 
to be installed for this reason and not because of the 
subnormal nature of the roof. The shift foreman admittc 
that he did not tell the inspector this was the reason ' 
beams were going to be installed. The shift foreman die 
know exactly when the sloughing occurred, but he stated 
at the time of rebolting there already was some sloughac 
from the ribs and that rebolting itself had caused some 
more. The sloughage had not been cleaned up at the time 
rebolting . 

The operator's assistant supervisor who was the wa! 
accompanying the inspector on the day the citation was 
issued, corroborated the shift foreman's testimony. He 
stated that right after the area was mined through, a 
determination was made to install extra roof supports ai 
this was done on March 13. The assistant supervisor agi 
with the shift foreman that there was no change whatsoe^ 
in the roof along the cutter or in the crack, from the 1 
of reboiting until the citation was issued. He further 
testified that he made it a specific point to go to the 
and recheck it, that he went at least twice a week and i 
after the rebolting there was no additional sloughage. 
assistant supervisor explained that the men whom the in; 
saw cleaning up were removing sloughage v/hich had been ^ 
from the time of rebolting. According to the assistant 
supervisor this was not a totally abnormal time for slo\ 
to be left. 

Finally, the operator's underground mine foreman 
testified that he had ordered the additional rebolting « 
he agreed with the statements of the shift foreman and 
assistant supervisor about the rebolting. He also agre( 
that the roof including the gap in the clay vein had no' 
changed after rebolting. He stated that some of the sl( 
had been present before rebolting and some had been cau; 
by the rebolting itself. 


sorted or controlled adequately to protect a person 
alls of the roof or ribs. There is no contention that 
arator failed to comply with its roof control plan. 

a dispute exists as to the condition of the roof when 
Dpector cited it. Therefore, I accept the inspector's 
ation of the roof at that time. The issue presented 
:her these conditions demonstrated that the roof was 
aquately supported. I conclude they did not. The 
:or knew additional bolting had been done but he did 
Lieve the roof was adequately supported because of the 
age, cutters and clay vein. He did not however, know 
ronological sequence of relevant events affecting the 
and status of the roof. In particular, he did not 
len the sloughing, clay vein and cutters occurred in 
Dn to the rebolting. His conclusion that the roof was 
: to stress and needed support was based upon the 
lion that the sloughing and other conditions happened 
-he installation of additional roof supports. This 
tion is shown to be wrong by the operator's evidence 
lemonstrates that there had been no change in the 
Lon of the roof after rebolting and that the sloughage 
-loaned up when the citation was issued was not of 
origin. The testimony of the operator's witnesses is 
[lent on this crucial point. Moreover, the operator's 
5es had been in the area from the time it was first 
Jntil the citation was issued, whereas the inspector 
led that he had not seen the intersection prior to his 
De of the citation or that at the very least he did 
aall seeing it previously. 

find the operator's evidence regarding the condition 
roof before and after rebolting persuasive and I 
it. Based upon this evidence I conclude the additional 
U was sufficient to support the roof and that there 
t been further deterioration after rebolting. The 
lat the inspector was mistaken in believing that the 
aeams were going to be installed because of the 
ion of the roof may not have been his fault, but this 
stance cannot alter the fact that the evidence con- 
gly demonstrates the roof was adequately supported by 
ool ting . 

have reviewed the briefs. To the extent they are 
istent with this decision they are rejected. 


In light of the foregoing, it is Ordered that the 
operator's notice of contest be Granted. 


It is further Ordered that the petition for the assess 
of a civil penalty be Dismissed. 
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Judge Fauver 

proceedings were brought by Commonwealth Mining Company, Inc. 
jalth")to review and iiavc vac^u:ed two citations Issued under the 
Lno Safety and Hea.l.tlt Act of 1977, 30 L'.S.C. § 8Q1, et sen. 

:ase.s were consolidated and heard in Louisville, Kentucky. 

ig considered the contentions of the parties and the record as 
[ find tiint t'ne preponderance of the reliable, probative, and 
il evidence establishes the following: 

FI NDINGS OF FACT 

'onmionweal th is the operator of No. 1 Surface Mine in Pike County, 
whicli produces coal for sale or use in or substantially affecting 
; commerce. 

)n December 31, 1980, Mine Safety and Health Administration (MSllA) 

B.G. Cure issued a citation to the operator for failure to provide 
'uards along the entire length of the elevated roadway and pit area, 
to the citation, the distance of roadway concerned was about 
beginning at the entrance of the roadway and running to the end 
.-0 pit area. 

a the time the citation was .issued the operator had built or was in the 
' building a roadway along a • oal seam, at an elevation higher than 
^ng public road, which ran in o a creek bed. Berm.s were not adequately 
ilong this new roadway and Gl-e\>fhGrc, including along the top of the 


5. By letter of February 23, 1981, Commonwealth filed a notice of 
oncest of the citations, which states that it had placed berms on the 
oadway that has not been designated a ptihlic road and that t\ie map 
resented at the time the citation was issued meets all the requironent; 
f 30 CFK § 73. 1200. Further, the operator states that it was upyradin; 
he road before mining operations bean. 

6. V/heti tlie mine inspector arrived at the mine cm December 31, I9i 
e observed the operator building an elevated roadway along a coal seam 

7. Tlie operator admits Chat the road was built for the purpose of 
inlng coal, as an access and haulage road, 

8. Commonwealth was under an agreement with the surface owner, An 
hacker, to remove the coal seam where the road was being built and to 

i ve it to Thacker. Commonwealth had in fact already broken up some of 
oal and delivered It to Thacker. 

9. At tVje time the citation regarding the berms was issued, Coninoi 
ntended to remove the coaJ at the road construction site. 

DISCUSSION WITH FURTHER 1‘IMDINGS 


The Citation Concerning Berms 


The operator is required by 30 CFR §- 77.1605(k) to provide berms o 
uards on the outer bank of elevated roadways. In his testimony the in; 
dentlficd several locations whore there were missing or inaclcciuato hen 
Gginning along the top of the pit down to and including the roadway, 
arked number one on the mine map, wlilch the operator had constructed 
long the coal seam. 

Commonwealth does not deny that the berms were inadequte in the pi 
here is, therefore, no question that there was a violation of the regu 
n Chat area. However, Commonwealth contends that It was not required 
rovldo berms on the elevated roadway marked number one on the map bccai 
he roadway was a public road. 

The Act defines a "coal or other mine" to include not just the are, 
and from which the minerals are extracted but also "private ways and r; 
ppurtenant to such area." In determining wliat will be considered a "p 
oad as opposed to a "public" road for purposes of the Act, the fact thi 
he County Judge (in letters introduced by Commonweal tl\) has declared ti 
oad to be a public road is not the determining factor. Mor is the Dop; 
£ Interior's exercise of Jurisdiction over roads determinative in this 



25, 1980), where a governmental entity was operating a gravel pit, 
t was found to be subject to MSHA regulation on the basis that the 
ton of a gravel pit is not an integral government function. 

f a county operates a mine and builds a road for the sole purpose of 
ing that mine, the road should not be considered a public road because 
unty built It; therefore, a road built by a private mine operator for 
ie purpose of access to a mine and haulage should not be considered a 
road for Che purposes of the Act, merely because a county official 
dared it "public" for county purposes. 

everal factors should be considered in determining the nature of the 
y involved in this case. 

irst, the operator built the road. There was no evidence that the 
had requested tlie construction or paid for it. The operator built 
ad for its own purpose, not for the county’s purposes. 

econd, tlie letters from the County Judge submitted in evidence by 
erator indicate chat the county considered the new roadway to be a 
road in the sense Chat the county has required the company to 
with its standards in constructing the road. The county placed Che 
on the operator to maintain Che road. No evidence was presented chat 
unty would not allow berms to be constructed on the roadway. 

hlrd, we should consider the "public" that will be making use of the 
The surface owner is Thacker. The portion of the road that was 
by the operator and that the mine inspector considered to be in 
ion begins at the last dwelling house. Tliere is no dvvclling located 
new road, flxcept for Commonwealth’s mining operations, the only 
s who would normally use the road would be the surface owner and 
mily and, if necessary, those seeking access Co the gas well on 
operty, 

ommonwcalth has not presented a letter from the county stating that 
wealth cannot limit access to the road. Instead, it has presented 
s from the private surface owner and his family stating that 
wealth cannot deny them access to their property. 

he record indicates tliat Commonwealth had to obtain Thacker's 
sion to build the road on his property. There is no evidence of a 
condemnation or a public easement. Rather, Commonwealth pays 
itles" to the Thackers to mine the coal, so there is a financial 
ement wi cli regard to the coal whereby Che surface owner profits 
he mining operation. 


An issue similar to the one Involved here arose in Hannon Mining 
Corporation v. Secretary of Labor , Docket No. VA 80-9A-R, where a mine 
operator argued that the area on which N & W Railroad tracks were locat 
was not part of the mine. Employees of the railroad company were oi\ 
the property where tlie tracks were located on a daily basis. There was 
a fatal railroad haulage accident involving a railroad employee. In ch 
the mine operator, MSllA argued that a deed and agreement between the op 
and the railroad granted an easement or license to the railroad for "th 
purpose of providing a mutually beneficial and convenient method of 
transporting coal off mine property." The mining company could not hav 
operated without the services of N & W, The judge found that the rallt 
track was an "integral and indispensable part of contestant's mining op 
and rejected the attempt to divorce the track from tlie normal mining op 
based on what ho termed "a somewhat artificial and semantical interpret 
of the old deed and agreement "entered into by the contestant and the 
railroad for their mutual benefit." 

The analysis used in Harmon should be applied hero, along with th 
concept of private as opposed to governmental function in the Salt Lake 
County case. In the instant case, the coal operator could not use the 
existing county road to haul coal, so it built a new road along a coeil 
seam, for the sole purpose of access and haulage. Ti\e county required 
it to maintain the road to county standards. The road is located on la 
owned by Thacker, Che surface owner who is under a contractual agrecnen 
with Commonwealth whereby the surface owner obtains a direct finanicial 
benefit from t\ie mining of the coal. The road under these circumstance 
if a private-purpose road and should therefore be considered a part of 
Commonwealth's mining operation, subject to the Act. 

The Citation Concerning the Mine Ma p 

Section 77.1200,30 CFR, requires a mine operator to "maintain an 
accurate and up-to-date map of the mine," and lists items that the map 
include. Among these are "the location of railroad tracks and public h 
leading to Che mine." A reading of the list indicates that it is not a 
exclusive list. The fact Chat it mentions only public roads and railrc 
cracks does not mean chat Che location of roads within the mine are not 
required to be shown. 

The evidence establishes inaccuracies in the mine map as cited. ^ 
one of these — the failure to show a roadway — Commonwealth contends 
a hollow fill is shown on the map and that, where one secs a hollow fil 
knows that there are "going to be roads all over" (Tr. 72 , 106 ). The f 
that one may assume that there will be roads docs not mean that the loc 
of the road actually used was properly sho\,m on the map. 


requires cnat mine maps do maae ny a roi'j slci l-u 
urveyor, this does noc guarantee that a map cliac is accurate when made 
remain accurate and up-to-date. 

ORDER 

i^EREFORE IT IS ORDERED Chat Citations 953348 and 953357 are AFFIRMED 
the above proceedings are DISMISSED. 


WlLLl/XM FAUVKR, JUDGE 


rihutton Certified Mail: 

Carole M. Fernandez, Esq., US Department of Labor, Office of the 
Solicitor, 280 US Courthouse, 801 Broadway, Nashville, TN 37203 

Michael Tempi emen, President, Coiamonweal th Mining Co., Inc., I’O 
Box 2497, Pikeville, KY 41501 


Applicant 


Docket No. FENN 81-207-R 


V. 

SECRET.VRY OF LABOR, 

Respondent 

V, 

SECRETARY OF LABOR. 

Petitioner 

V. 

U.S. STEEL CORPOR-MIOX, 
Respondent 


Cumberland Mine 

Civil Penalty Proceeding 

Docket No. PENN 81-221 
AC No. 36-05018-03089V 

Cumberland Mine 


DECISION 

Apppearances; Louise Q. Symons, Esq,, U.S. Steel Corporation, Pittsbi 
for U.S. Steel Corporation 

Robert Cohen, EsqV, US Department of Liibor, Office of t 
Solicitor, Arlington, VA for Secretary of Labor 

Before: Judge Fauver 

These proceedings involve the sane citation. The Secretary seoki 
civil penalty and the operator seeks review and vacating of the citati 
under the Federal Mine Safety and Health Act of 1977, 30 U.S.C. ^ 801, 
et sec . The cases were consolidated and heard at Morgantown, West Vii 

Having considered the contentions of the parties and the record : 
whole, I find that the proponderance of the reliable, probative, and 
substantial evidence establi.shes the following: 

FINDINGS OF FACT 


1. At all pertinent times, U.S, Steel operated an underground m: 
as Cumberland Mine, which produced coal for sale or use in or substant 
affecting interstate commerce. 

2. On June 19, 1981, MSHA Inspector Robert Newhouse inspected t\ 
Right section of the mine and found accumulations of loose coal and fl 
dust in the center of the roadways and along the ribs in the areas anc 
designated by spiraled lines on Govt, Exhibit No. 1. 


chGS. Ihe accunuiia Lions were blac.< and had been run over by vehicles, 
countiru] for the float: coal dust. 


The mine liberates substantial quantities of methane. 

5. Based on his findings, Inspector Newhouse issued a citation under 
ction lOA(d) of the Act, charging a violation of 75 CFR § 75. ^*00. 

6. The areas cited were traveled by men and vehicles. 

7. There were sources of ignition in the cited areas. 

DISCUSSION WIT‘1 FURTHER FINDINGS 


The Secretary has charged U.S. Steel with a violation of 75 CFR § 75 .-'’j 
ich provides: 


Coal dust, including float coal dust deposited 
on rock-dusK.-d surfaces, loose coal, and other 
c or'.bus t i b 1 e materials, shall be cleaned up and not 
be permittLid to accumulate in active workings, or on 
electric equipment therein. 

U.S. Steel contends that there v;as an accumulation of loose coal in on 
e of the cited areas, not in the rest cited by the inspector. This accun 
tion was described by a U.S. Steel witness as being about ten feet long, 
o feet wide, an inch or two deep, and caused by spillage from a vehicle 
the junction of No. 3 Entry and No. 9A Crosscut. It also contends 
at its dust samples taken in all the areas cited showed adequate rock-dus 
;cept in the one area in which it concedes tnero was an accumulation. 

I find that the inspector's testimony and his firsthand notes of his 
servntions as to tlie accumulations are credible, and more reliable 
an tlie testimony of U.S. Steel's witnesses on these points. 1 also find 
at tlie dust samples introduced by U.S. Steel are not reliable because 
a change of conditions in at Least some of the areas and the likoli- 
od of ciiange in tlie others, between tne time the citation was issued 
d the tine the dust samples were taKen. I credit the inspector's 
stimonv as to color and apiiroximate diiucnsions and quantities of loose 
al and float coni dust in each of the cited areas. 

Tlie accumulations constituted a serious violation because of the hazarc 
a methane or float coal dust explosion and its propogation by substantia, 
antitics of combustible material accumulated over largo areas. I also fii 
at Che accu:r.ulations could have been prevented by the exorcise of reasonal 
re. The violation was an unwarranted failure to comply with the cited 
andard, due to the operator's negligence. 


CONCLUSION’S OF LAVJ 


1. The Commission has jurisdiction over the parties and subject 
matter of tb.ese proceedings. 

2. U.S. Steel violated 75 CFR § 75.^00 as charged in Citation 
No. 8''*3779. Based upon Che statutory criteria for assessing 

a civil penalty for a violation of a safety standard, U.S. Steel is 
assessed a penalty of for this violation. 

Proposed findings or conclusions inconsistent with the above are 
rejected. 


ORDKX 


WHEREFORE IT IS ORDERED: 

1. U.S. Steel shall pay the Secretary of Labor the abovc-asaessod 
penalty of §000.00 within 30 days from the date of this decision. 

2. Citation Mo. 8-'t0779 is AFFIRMED, and the proceeding in Docket ’ 
PLN'M 81-207-K is DISMISSED. 



KAUVER, -JUDGE 


Distribution Certified Hail: 


Louise Q. Symons, Esq., U.S. Steel Corporation, 600 Grant Street, Roont 
1583, Pittsburgh, FA 15230 


Robert Cohen, Esq., U.S. Department of Labor, Office of die Solicitor, 
4015 Wilson Boulevard, Arlington, VA 22203 


FALLS CHURCH. VIRGINIA 22041 


CRETARY OF LABOR, 

)IE SAFETY ANDHEALTH ADMINISTRATION 
behalf of George Mateleska, 
Applicant 

V. 

^NNOPIN MINING COMPANY, 

Respondent 


Application for Review of 
Discrimination 

Docket No. PENN 81-209-D 
MSHA CASE No. PITT CD 81-10 

Shannopin Mine 
Sol No. 12874 


DECISION 


Appearances: Covette Rooney, Esq., for Applicant 
Jane A. Lewis, Esq., for Respondent 

lefore: Judge VJilliam Fauver 

This proceeding was brought by the Secretary of Labor on behalf of G 
:eleska, under section 105(c) of the Federal Mine Safety and Health Act 
'7, 30 U.S.C. § 801, et soq . The Secretary charges a violation of that 
;tion, concerning Respondent’s action in suspending Mateleska for five 
ihout pay in March, 1981, and seeks back pay and other relief. 

The case was heard in Pittsburgh, Pennsylvania. 

Having considered the contentions of the parties and the record as a 
find that the preponderance of the reliable, probative, and substantial 
:ablishes the following: 


FINDINGS OF FACT 


1» At all pertinent times. Respondent operated an underground coal 
\e known as Shannopin Mine, which produced coal for sale or use in 
substantially affecting interstate commerce. 

2. George Mateleska, a miner at Shannopin Mine, was a member of the 
:ety Committee from January 1980 until May 1981. 

3. On March 4, 1981, when Mateleska reported for work on the midnlgl 
:ft, he was informed that, because of a water problem, the crew would be 
assigned to another section of the mine. 


for work on that shift? 

A. At 12:01, we was notified by foreman Jess Fox, that wo wa 
go to our assigned job areas, and the crew in 213 Section 
due to the water at 11 Butt, and that we were supposed to 
cage, and go to this waiting room, for job assignments. 

Q. Did you go to that area? 

A. Yes, ma'am, we did. 

Q. And what happened at that point? 

A. At that point, there was approximately seven to eight guy 
room, and Jess Fox told us that wo were going back to 6 F 
retrieve 7200 cable. 

At this time, Jess Fox told Ed Martin and myself, to get 
flat car and proceed back, and that Don Deal's and Floyd 
back to 13 Butt to the pump, and Tommy Kurilko was the sh 
or the foreman on the section with these other foremen, h 
proceed with the jeep with these other men back to the se 

Well Art Vernon was In the waiting room, he asked Jess Fo 
going to get these men back into A section, he told him t 
was a water problem at 6 Flat 13 butt, and he wanted to k 
he would get the men around the water, and Jess asked him 
was any kind of transportation on the other side of the w. 
Act told him yes, that his little eight ton motor was on 
side, that they could walk them around, and put them Chre 
at a time on the motor, and take them back to the section 

Q. Let me ask you this, were you present wlien that conversat 

A. Yes, man' am. 

Q. Okay. 

A. So Mr. Martin and I left, and everybody else left, the fi 
Mr. Hornick left with Don Deal and Tommy Kurilko, and the 

So wc went up to the dispatcher shanty, where we called t 
find out where our motors were located, we picked our mot' 
our flat car, and we proceeded on h Main, and then we cro 
to 3 Main, and down to the mouth of 6 Flat, and we called 
and got the right of way on back to 6 Flat 13 Butt, where 

with Art Vernon around 4 Butt, 6 Flat, and we had to wait 
to move out of our way, so tliat wo could proceed on down 


• IIIU I t u I n I/UII L j uuii u liuiu LUC-b(j IIUMI SIIOllXCl 

hi’ l)a<’k (n Llil:; arisi, <liio to the water prol)l(?ui, and 1 just foeJ thai 
alumld j',() out and j»l‘L cotiiui I ta t Ion with Danny liarzanti, because he j 
Ohatnuan of tlie Safety Coimnltteci, and 1 can't Lake it upon myseif 
to do anythin)’, so I askotl him to stoj> my time, and I was )^oln>> cnit 
on union business. 

Don said I think you are wronf, h’e<>r/;o, but ho. said okay, lie said go 
but call I he first plitnu*, you e.ill JeS5i Fox, the shift foreman, so I 
Llial, ami lu- told me l.o take the motor and go ahead ont, so I took 
(ill' moior and went in to the phone, and called Jess Fox, and told 
111 111 (lie siiuai ion tli.it I was coming ont on union business, he okayed 
I I , call I'll till' d 1 s ji.i leher hack, he told me to proceed to the MouLli 
ol () I'lai , ami to jm’I, lurtheT clear. u\ce from tlicre. 

So a;. I p rui i.'cdi’ii uji I l»e haiilaj’tr Art Vernon was there In my road, lie 
c.lirclv i nr, 'll" iJlimp:; and wh.'itcver his Job assignment was, but I would 
like lo Male iliaL Art Vernon was not fire l)oHsinj' tliat niglit iu 
tiiai .Ilea, that lie w.is on other a.ssignod job somewhere el.-u; in the 
iiiliM', but be W.IS Lo c.luu'.k that pump or something. 

.Si) 1 ptoi i-edeil (o modtb 6 Flat, where Art Vernon had switched out, a 

i. illed the d I :,i).it clic’r .ij'.iln, .-1011 hc! told me that Jess Fox had called 
liack, and lui me to g.et In touch with Jess again, so he give me 
this iiumber to c.ill, and I c.illed, at the mouth of 6 Flat, I kept 

I all ill)-, cimldn'l )'el Ihrmigh, .and finally, I did get through to Jes 
ami lie .isked uie, he told me ratlier, that lie called Al Smalara, the 
laipe r 1 n i emleii I ol mim-s, and Al wanted to know if I was going to 

ii. '.e my imliviilu.il salety rigjits, 1 said, no, sir, and he said if 
y.m were, lie said, I will have to atisign you to another worksite, 
to .mother are, I ol th.at mine, 1 said no, sir, It doesn't prevail 
here, 1 ju'.i want lo t.ilk with the ch, airman of the safety committee, 
.md dlseu-a. {his ptuhiem, I had already told Don Deal, and Joss Fox 
oil the phone, ilia I I Wiinted my Lime stopped, T was coming out on 
iiuinii hiu. I lie'.’. , and I (>rt»cc!edt*<l out from the mouth of 6 I'iat, 1 call' 
D.m Uai/.iuii, once i hit topside, and told him the situation, he cam- 
In the mine, and tlic next morning -- 


A. .Yes, man'am. 


Q. And you felt that the men could not get around that water, dj 
go to the right of the water? 

A. No, I didn't. 

Q. And for what reason? 

A. Because the foreman informed me that the men went to the left 

Q. What hazard, or what problem did you see with the presence of 
in the section? 

A. The problems was it was so deep and so long, it was approximt 
hundred feet long, and approximately eleven to thirteen inche 
considering that they was going back, there to retrieve 7200 c 
how would we get this cable out, and if one of the men would 
hurt back on that section, how would we get them back out of 
mine, around that water, we would have to carry them a long c 
1 didn't know if there was communications back there on the £ 
which 1 didn't go back to the section, I only went to the wat 
Flat, 13 Butt, and I just felt that the men shouldn't be bad 
that area, as that part of the mine hasn't been worked for a[ 
mately two and one half years, and what was the big hurry, f( 
7200 cable that evening, to be retrieved. 

5. The section to which Mateleska and the rest of the cfew were 
reassigned on March 4, 1 .e « , 6 Flat A Section, was an inactive area t\ 
had not been an active working section for about 2 1/2 years. 

6. Art Verna, union fireboss, asked Jess Fox, shift foreman, hov 
would get back into A section, because he had examined the area Che d£ 
before and there was a water problem at 6 Flat 13 Butt. Fox asked 

him if there were any kind of transportation on the other side of 
the water. Verna informed him that an 8~ton motor vehicle, which 
could hold 3-4 men at a time, was available on the other side of 
the water but the men would have to walk around the water. 

7. Verna felt that the limitation of one vehicle which could hoJ 
only 3-4 men presented a danger. Additionally, he was concerned 
because the phone in the assigned area was inoperative (he had checkec 
the phone the day before), and there was no radio on the motor. If ar 
accident had occurred, the miners would have been isolated in the are? 
without any communication. 


.ni:i v/ouiii iiMVf rcijii i red Vai‘ua Lo liiiivc? liL.s SL;c:tl()n and Lravel a Ion;; t) 
)’'‘l l-') Mai i* I ' .s anslj'uoil .'suction. T.L' Vania loti his suction Lluir 
iavi‘ l)(‘i‘!i .1 li I r!»|>J. I on of prodnoL Ion. 

10 . Male I I'.'ika ' s sarnLy concern was tlmt, In the event op an cmergei 
-hero iulj-,lil. he serious cli P P Icnl Ly In j'cLtLu},* men out oP the assigned 
iiea ami around an .lecuimi Lat t on oP water 1U)() feet: long and 11-13 inches 
An in jured man would have had Lo be carried a l.onj» distance, and 
lati'luksa (ltd not know whetlicr tht'ro was any cinninunlcation hack there. 

I I. When Mateleska cal Led Harzantl, he told him about tlie water, ar 
ilso told him about some other conditions tliat he considered hazardous, 
latele.'.ka had obsi'rved i huse other conditions on liis way out of the iiiinc 
le had not ^,Lo] 1 l)ed t.o rcu’ord tluMii t>r to make an examination of mine safe 
ond ) I Ion;; . 

I/. har/aiiii Look notes c)r the water prtihlcm and the other safety p 
i.il (■ 1 (Olka liad mentioned, and cumpilial t.heso into a list. 

1 !♦ h'lieii hmalara arrived al tlie mini’ on the morning of March A, Met 
lar/.aui 1 and t\ai mine eoimiilttee mei.iherfj , Art Verna and Andy Wauto, met w 
iM'i. Me f e I •■•.ka ' .‘i action ami the safety Ituate; he rai.sed were discussed w 
>m.i I ora . 

I . As a result nl that meetlnj’, Uar/.antl, Mateleska, Verna, and Wa 
nule r I 011(1 ihal Mmalara would i.ake cai’u of the Listed safety Items and C 
lie mailer nl Maicinslia having left his* job site would be forgotten. 

1'). About h-.h'-, j).m. on tlie same day, Mateleska received a phone cal 
1*0111 hmalaia, wlio Inlormed him in? had consulted with tlie president of Uh 
•oi.iliauy, l)oiiiinic Id; pusto , and it was decided that Mateleska would be glv 
1 h-day s u:;|ieM?; I on tiiildioul pay. 

it). On March 'i and h , IV«l, Mat(?leHlca filed a Mine Grievance I'orm 
I .Salfly Mr I uvanc i* l•■o|•m, alter having consulted with his union represent. 
h)ili )’,rlcvanccs have j’.ono through the first two grievance steps and are 
)rlng, In-ld In alu-yam:c pending l;h<? tmLcomo. of this case. 

(/, On March h, IVdl after his sn.spcn.si on , Matele.ska submitted 
i lOUg) compl.ilni to MSllA. An MSllA inspection on March 9, 1981 produce* 
H‘ga I 1 VC 11 ml 1 lu’.-s . 

IH. (Ill Marcli Id, 19MI, the union Safety Cominltteo made a safety 
un ol (he area, to inspect tin; iiiattcr.s llstC‘d by liarxantl and to 
Inspect i lie s.ifcl y ol i.hc mini’ at specified locations. 'Lliis Indicated 
Jiat oiilv oiic item on Ifirzant i/.‘i list liad been corrected. 


hud taken place 3 1/2 hours prior to the beginning of the shift. 

20. On a previous occasion, Mateleska had participated in a f 
investigation at the mine and Dominic Esposto remarked that Macoles 
was too harsh during the Investigation and he wanted to sec Mateles 
the safety committee. Later, in March 1981, at a meeting between t 
and Safety Committees and management concerning Mateleska’s suspens 
Dominic Esposto stated that, if Mateleska had invoked Article III o 
contract, he would Itave "had him." V/hen he came out of one meeting 
Mateleska's 5-day suspension and the list of safety items, Esposto 
another management official, "I told you 1 was going to get him (Ma 
off the Safety Committee." 

21. Floyd Hornick, Ed Martin and Art Verna, all miners on the 
midnight shift, felt that the water presented a potential safety ha 
but they did not refuse to work on the section. 

DISCUSSION WITH FCRTHER FINDINGS 

On March 4, 1981, George Mateleska was given a 5-day suspensio 
pay for the following purported reasons: 1) abandoning liis job dut 
alleging to go out of the mine on union business, 2) resorting to s 
instead of using the procedures of Article III (i) and (p) of the 1 
management contract, and 3) acting as a "safety committee" in gatlie 
list of alleged unsafe conditions in violation of Article III (d)(4 
contract. 

On the midnight shift on March 4, Mateleska was advised of a w 
problem at 6 Flat A section, an area that had not been worked ir, fo 
over 2-1/2 years. He and other members of his crew were assigned t 
inby the water. The water prevented readily accessible transportnt 
and out of the area. In die event of an emergency or injury, only 
four men could be transported at a time in the small motor vehicle 
inby the water and once the motor reached the water the men would h 
walk a long distance ciround it. At the time, Mateleska had a bona 
reasonable belief that there were dangers involved in having the me 
inby the body of water with limited transportation and possibly no 
in that area. He was a member of the Safety Committee and wanted t 
the chairman of committee In order to determine whether action by t 
should be taken. He asked his foreman, Deal, whotlier Deal would ta 
the clock (i.e., stop his pay) so that he could leave the mine on u 
Co call the Safety Committee chairman, Barzanti. His foreman said 
ho was wrong about the safety problem, but gave him permission to 1 
section on union business, and said he should call Jesse Fox, the n 
foreman, on his way out of the mine. Mateleska complied, and caile 
who told him to call him back at a later point in his travel out of 


'-*l-»t;rincenaenc , wno waiJLua Ly tv^nv/w ^ 

ndividual safety rights under the contract. Mateleska said, ^o, 
going out on union business. Fox said tliat, Lf M<il.o cs <.-i Wit.. ( 
is individual safety rights, he would be assigned to otiicu- dui. 
hat during the time Che safety matter was being investlgncud Mni.el 
e assigned other duties. Mateleska repeated that he was not uxort 
ights, but was going out on union business Co discuss ^lic .wift-ty n 
he chairman of Che Safety Committee. Fox said, Okay, and g,.ive 
learance to leave the mine. 

Mateleska' s time was stopped as he requested, and the union pa 
or his time from the time he left the section with Deal’s pcM-mIssi 
t no time did Deal or Fox refuse Mateleska permission to leave; the 
n union business. Mateleska did not disobey any order fioin anMiKi); 
n addition, there was a custom and practice, including a liisLt)»y w 
redecessor owner of the mine, of permitting union commlltee 
embers to leave the mine on union business. 

The miners' Safety Committee is an important link in tlic {ilsc(j 
nd transmission of safety problems and complaints to MSflA, and It 
he authority, as representative of the miners, to initiate section 
03(g) investigations by MSHA. The ImportJince of this link is evich 
rom section 105(c) of the Act, which states in part: 

No person shall discharge or in any manner 
discriminate against or cause to be dischai'ged 
or cause discrimination against or otherwise 
interfere with the exercise of the statutory 
rights of any miner, representative of miners 
or applicant for employment In any coal or 
other mine subject to this Act because sucli 
miner, representative of miners or applicant 
for employment has filed or made a complaint 
under or related to this Act, including a 
complaint notifying the operator or the 
operator's agent, or the representative of 
the miners at the coal or other mine of an 
alleged danger or safety or health violation 
* * * or because of the exercise by such 
miner, representative of miners or appllcnnu 
for employment on behalf of himself or others 
of any statutory right afforded by this Act. *** 

Mateleska was acting as a member of the Safety Committee, In b( 
:>£ other miners and himself, in bringing a bona fide safety concern 
attention of his supervisors and in requesting and obtaining permis^ 
Leave the mine to discuss this concern with the chairman of tlie Saft 
Committee. These actions were protected activities witliin t)\o mcanJ 
section 105(c) of the Act. 


tacts. The tacts showed, turther, management animus toward fiatet 
of his safety work on the Safety Committee and a discriminatory 1; 
Esposto, the owner of Respondent, to get him off the Committee. 

Bad faith and a discriminatory intent on the part of managem' 
shown by the second ground for the discipline of Mateleska. The 
that Mateleska resorted to "self help" and should have exercised 
under Article Iir(i) and (p) cannot be sustained. The contractua 
rights of section 111(1) are limited to a narrow class of hazards 
that are "abnormally and immediately dangerous . , . beyond the n 
hazards inherent in the operation which could reasonably be expec 
cause death or serious physical harm before such condition or pra 
be abated." This was not Mateleska’s situation. Mateleska felt 
condition was abnormal but he was not sure that it presented an 1: 
immediate danger. That is why he wanted to discuss the matter wi 
chairman of the Safety Committee. Section Ill(i) of the contract 
override the safety complaint rights guaranteed by section 105(c) 
An attempt to discipline a miner for failure to rely on the narro 
of complaint rights under section lll(i) contravenes the purpose • 
105(c) of the Act, Nor could section III(p) be used to lessen Ma 
rights under the Act. This contract section provides a procedure 
settlement of health and safety disputes, which includes the fill 
grievance within 24 hours. That right exists under the contract, 
cannot override the greater protection of section 105(c) of the A 
Management cannot discipline a miner because he chooses other mea 
calling safety problems to the attention of his supervisors, his 
or MSilA. 

Finally, the third ground for management's discipline of Mat 
discrimination and bad faith. Mateleska did not compile the list 
problems or attempt to conduct a Safety Committee investigation 1 
section 111(d)(4) of the contract. The list of safety problems w; 
presented \)y Barzantl, the chairman of the Safety Committee, who 
the conditions Mateleska had observed in going out of the mine, 
were in good faith in alleging this list and its presentation to 
of section Ili(d)(4), it would have charged Barzanti as well as M. 
Its action against Mateleska alone showed a discriminatory intent 
him. Moreover, all miners are statutorily guaranteed the right t 
to their employers concerning alleged safety or health hazards or 
An attempt to discipline a Safety Committee member for presenting 
to management contravenes the provisions and purpose of section 1' 
Act . 


The preponderance of the evidence shows that management disc 
Mateleska because of safety-complaint activities that were protec 


CONCLUSIONS OF LAW 


1. The Coiiunlsslon lias jurisdiction over the parties and subject ni. 
of tills pi'occcdiiig. 

2. On Marcli 4, 1981, Respondent violated section 105(c) of the Ac 
suspending George Mateleska for five days without pay, as found above. 

Proposed findings or conclusions inconsistent with the above are ri 

PENDiNC A FINAL ORDER 

The Secretary slialL have ten days from tlic date of this decision t' 
a proposed order granting relief for the violation found above, with se 
a copy on Respondent. Respondent shall have ten days from receipt thor 
reply to the proposed order. 



WILLIAM TAUVER, JUDGE 


I 


Disbribution Certified Mail: 

Covettc Rooney, Esq., US Department of Labor, Office of the Solicitor, 
Market St., Philadelphia, PA 19104 

Jane A. Lewis, P.sq., Thorp., Reed & Armstrong, 2900 Grant Building, Pit 
PA 15219 


